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ATTENDANCE OF WITNESSES

77-21-1

History: C. 1953, 77•20a-6, enacted by L.
1983, ch. 54, § 1.

CHAPTER21
UNIFORM ACT TO SECURE THE
ATTENDANCE OF WITNESSES FROM
WITHOUT A STATE IN CRIMINAL
PROCEEDINGS
Section
77-21-1.
77-21-2.
77-21-3.

Short title - Construction.
Procedure to secure attendance in
another state.
Procedure to secure attendance of
witness from without state.

Section
77-21-4.
77-21-5.

Fees.
Witnesses not subject to arrest or
service of process.

77-21-1. Short title - Construction.
This chapter may be cited as the "Uniform Act to Secure the Attendance of
Witnesses from Without a State in Criminal Proceedings." It shall be interpreted and construed as to effectuate its general purpose to make uniform the
law of the states which enact it.
History: C. 1953, 77-21-1, enacted by L.
1980, ch. 15, § 2.
Uµiform Laws. - This uniform act has

been adopted in all 50 states, the District of
Columbia, Puerto Rico, and the Virgin Islands.

NOTES TO DECISIONS

Confrontation of accused.
Reliability of witness.

resented by counsel who had and took an adequate opportunity to cross-examine the witness at •the preliminary hearing. State v.
Chapman, 655 P.2d 1119 (Utah 1982).

Confrontation of accused.
When an out-of-state witness is not present
at trial, use of this act by the state is not
required as a condition precedent to the use at
trial of testimony given by that witness at a
preliminary hearing; use of such testimony at
trial does not violate a defendant's constitutional confrontation rights if the state has
taken steps to secure voluntary attendance at
trial by the witness, those steps meet the "good
faith efforts" test, and the defendant was rep-

Reliability of witness.
While permissive use of this chapter should
continue to be the norm in Utah, the prosecution should have used it for a witness whose
lifestyle and nomadic habits made it clear that
she might disappear or refuse to appear for
trial and whose financial condition evidenced a
lack of funds with which to travel from her
home in Alabama. State v. Case, 752 P.2d 356
(Utah Ct. App.), cert. denied, 765 P.2d 1277
(Utah 1987).

ANALYSIS

COLLATERAL REFERENCES
Am. Jur. 2d. - 81 Am. Jur. 2d Witnesses
§ 34 et seq.
A.L.R. - Availability under Uniform Act to
secure the attendance of witnesses from without a state in criminal proceedings of subpoena
duces tecum, 7 A.L.R.4th 836.
Sufficiency of evidence to support or require

finding that in-state witness in criminal case is
"material and necessary" justifying issuance of
summons directing attendance of witness under Uniform Act to secure the attendance of
witnesses from without a state in criminal
proceedings, 12 A.L.R.4th 771.
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Procedure

to secure attendance

in another state.

If a judge of a court of record in any state, which by its laws has made
provisions for commanding persons within that state to attend and testify in
this state, certifies under the seal of the court that there is a criminal
prosecution pending in the court, or that a grand jury investigation has
commenced or is about to commence, that a person being within this state is a
material witness in the prosecution or grand jury investigation and that his
presence will be required for a specified number of days, upon presentation of
the certificate to any judge of a court of record within this state in the county
in which the person is found, the judge shall fix a time and place for a hearing
and make an order directing the witness to appear at a time and place certain
for the hearing.
If at a hearing the judge determines that the witness is material and
necessary, that it will not cause undue hardship to the witness to be compelled
to attend and testify in the prosecution or grand jury investigation in the other
state, and that the laws of the state in which the prosecution is pending, or
grand jury investigation has commenced or is about to commence, and of any
other state through which the witness may be required to pass by ordinary
course of travel, will give him protection from arrest and the service of civil and
criminal process, he shall issue a summons, with a copy of the certificate
attached, directing the witness to attend and testify in the court where the
prosecution is pending, or where a grand jury investigation has commenced or
is about to commence at a time and place specified in the summons. In any
such hearing the certificate shall be prima facie evidence of all the facts stated
therein.
If the certificate recommends that the witness be taken into immediate
custody and delivered to an officer of the requesting state to assure his
attendance in the requesting state, the judge may, in lieu of notification of the
hearing, direct the witness to be immediately brought before him for the
hearing, and the judge at the hearing being satisfied of the desirability of
custody and delivery, for which determination the certificate shall be prima
facie proof of desirability, may, in lieu of issuing subpoena or summons, order
the witness to be immediately taken into custody and delivered to an officer of
the requesting state.
If the witness who is summoned as above provided, after being paid or
tendered by some properly authorized person the sum of 20 cents a mile for
each milEl by the ordinary traveled route to and from the court where the
prosecution is pending and $30 for each day he is required to travel and attend
as a witness, fails without good cause to attend and testify as directed in the
summons, he shall be punished in the manner provided for the punishment of
any witness who disobeys a summons issued from a court of record in this
state.
History: C. 1953, 77-21-2, enacted by L.
1980, ch. 15, § 2.

77-21-3.

Procedure to secure attendance
without state.

of witness from

If a person in any state, which by its laws has made provis10n for
commanding persons within its borders to attend and testify in criminal
652
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prosecutions, or grand jury investigations commenced or about to commence,
in this state, is a material witness in a prosecution pending in a court ofrecord
in this state, or in a grand jury investigation which has commenced or is about
to commence, a judge of the court may issue a certificate under the seal of the
court stating these facts and specifying the number of days the witness will be
required. The certificate may include a recommendation that the witness be
taken into immediate custody and delivered to an officer of this state to assure
his attendance in this state. This certificate shall be presented to a judge of a
court of record in the county in which the witness is found.
If the witness is summoned to attend and testify in this state he shall be
tendered such sum as may be required by the laws of the state in which the
witness is found, not exceeding the sum of 20 cents a mile for each mile by the
ordinary traveled route to and from the court where the prosecution is pending
and $30 for each day that he is required to travel and attend as a witness. A
witness who has appeared in accordance with the provisions of the summons
shall not be required to remain within this state a longer period of time than
the period mentioned in the certificate unless otherwise ordered by the court.
If the witness, after coming into this state, fails without good cause to attend
and testify as directed in the summons, he shall be punished in the manner
provided for the punishment of any witness who disobeys a summons issued
from a court of record in this state.
History: C. 1953, 77-21-3, enacted by L.
1980, ch. 15, § 2.
NOTES TO DECISIONS
confrontation by witnesses against him; but
error was harmless where other evidence
against defendant was overwhelming, and testimony in depositions was merely cumulative.
State v. Oniskor, 29 Utah 2d 395, 510 P.2d 929,
cert. denied, 414 U.S. 861, 94 S. Ct. 78, 38 L.
Ed. 2d 112 (1973).

ANALYSIS

Appeals.
Applicability.
Confrontation of accused.
Issuance of certificate.
Nonmaterial witness.
- Fifth Amendment privilege.

Appeals.
Failure to demonstrate materiality of a witness is a basis for affirming the trial court's
ruling, even though the Supreme Court's analysis of materiality may differ from that of the
trial court. State v. Schreuder, 712 P.2d 264
(Utah 1985).
Applicability.
Statute applied only to the attendance of a
witness for the prosecution in a criminal court
of record, and did not apply to a juvenile court
hearing on a traffic violation. State, In re Morgan, 529 P.2d 800 (Utah 1974).
Confrontation of accused.
Because state failed to sustain its burden of
making good-faith effort to secure attendance
of out-of-state witnesses, use of witness' depositions at trial was denial of defendant's right to

Issuance of certificate.
While either party might avail himself of the
provisions for issuance of a certificate for securing attendance of witnesses, such provisions
were permissive in nature and not mandatory
and where a defendant failed to invoke the
provisions, he could not then point to a failure
of the prosecution to do so as error. State v.
Leggroan, 15 Utah 2d 153, 389 P.2d 142 (1964).
Nonmaterial witness.
-Fifth Amendment privilege.
Until a desired witness had personally invoked her privilege not to testify, the Fifth
Amendment was not a legitimate reason to
consider her a nonmaterial witness for purposes of issuing a certificate to compel her
attendance at trial. State v. Schreuder, 712 P.2d
264 (Utah 1985).
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COLLATERAL REFERENCES

Am. Jur. 2d. - 81 Am. Jur. 2d Witnesses
§ 39 et seq.
C.J.S. - 97 C.J.S. Witnesses§ 17.
A.L.R. - Sufficiency of evidence to support
or require finding that out-of-state witness in
criminal case is "material witness" justifying

77-21-4.

certificate to secure attendance under Uniform
Act to secure the attendance of witnesses from
without a state in criminal proceedings, 12
A.L.R.4th 742.
Key Numbers. - Witnesses e=> 6.

Fees.

Whenever a judge of a court of record of this state issues a certificate under
the provisions of this chapter to obtain the attendance of a witness for the
prosecution from without the state in a criminal prosecution or grand jury
investigation commenced or about to commence he shall designate therein a
suitable peace officer of this state to present the certificate to the proper officer
or tribunal of the state wherein the witness is found and to tender to the
witness his per diem and mileage fees.
The officer shall exhibit the certificate to the county auditor of the county in
which the crinµnal proceeding is pending and the auditor shall draw his
warrant upon the county treasurer in favor of the officer in the amount to be
tendered the witness. The officer shall be liable upon his official bond for the
proper disposition of the money received.
In all cases in which the officer is required to travel in order to present the
certificate and tender fees, his actual and necessary traveling expenses shall
be paid out of the fund from which witnesses for the prosecution in the criminal
proceeding are paid.
History: C. 1953, 77-21-4, enacted by L.
1980, ch. 15, § 2.
NOTES TO DECISIONS
Fees not authorized.
Statute applied only to the attendance of a
witness for the prosecution in a criminal court
of record; although a juvenile court issued the

77-21-5.

Witnesses
process.

certificate for attendance of a witness from
Arizona, the payment of fees by the state was
denied. State, In re Morgan, 529 P.2d 800 (Utah
1974).

not subject

to arrest

or service

of

If a person comes into this state in obedience to a summons directing him to
attend and testify in this state he shall not, while in this state pursuant to such
summons, be subject to arrest or the service of process, civil or criminal, in
connection with matters which arose before his entrance into this state under
the summons.
If a person passes through this state while going to another state in
obedience to a summons to attend and testify in that state or while returning
therefrom he shall not, while so passing through this state, be subject to arrest
or the service of process, civil or criminal, in connection with matters which
arose before his entrance into this state under the summons.
History: C. 1953, 77-21-5, enacted by L.
1980, ch. 15, § 2.

Cross-References. - Similar provision for
witnesses in civil suits, § 78-24-12.
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COLLATERALREFERENCES

Am.Jur. 2d. - 5 Am. Jur. 2d Arrest § 108.
C.J.S. - 6A C.J.S. Arrest § 84; 72 C.J.S.

Process§ 27.

Key Numbers. - Arrest
120.

€:.>

9; Process

€:.>

CHAPTER22
SUBPOENA POWERS FOR AID OF
CRIMINAL INVESTIGATION AND
GRANTS OF IMMUNITY
Section
77-22-1.
77-22-2.

Declaration of necessity.
Investigations - Right to subpoena witnesses and require
production of evidence - Contents of subpoena - Rights of
witnesses - Interrogation before closed court- Disclosure of
information.

77-22-1. Declaration

Section
77-22-3.

77-22-4.
77-22-5.

Immunity granted to witness False testimony - Refusal of
witness to testify or produce evidence.
Investigation records to be filed
with court.
Prosecutorial powers.

of necessity.

It is declared, as a matter oflegislative determination, that it is necessary to
grant subpoena powers in aid of criminal investigations and to provide a
method of keeping information gained from investigations secret both to
protect the innocent and to prevent criminal suspects from having access to
information prior to prosecution and to clarify the power of the attorney
general and county attorneys to grant immunity from prosecution to witnesses
whosetestimony is essential to the proper conduct of a criminal investigation
or prosecution.
History: C. 1953, 77-22-1, enacted by L.

1980, ch. 15, § 2.

NOTES TO DECISIONS
public damaging allegations against a putative
defendant during the discovery process. KUTY,
Inc. v. Conder, 635 P.2d 412 (Utah 1981).

ANALYSIS

Prosecutor's public statements.
Purposesof act.

Prosecutor's public statements.
This act has codified the elementary principle
of criminal justice that prosecutors are required to try their cases in the courtroom and
that it is wholly inappropriate for them to make

Purposes of act.
The purposes of the secrecy provisions of this
act are to protect the innocent and also to
prevent criminal suspects from having access
to investigative information before prosecution.
KUTY,Inc. v. Conder, 635 P.2d 412 (Utah 1981).

COLLATERALREFERENCES

Utah Law Review. - Recent Developments
in Utah Law - Judicial Decisions -Antitrust,
1989Utah L. Rev. 153.
In re Criminal Investigation: State Constitu-

tional Limitations on Criminal Investigations
Under the Subpoena Powers Act and the Utah
Antitrust Act, 1991 Utah L. Rev. 473.
A.L.R. - Illegal drugs or narcotics involved
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in alleged offense as subject to discovery by
defendant under Rule 16 of Federal Rules of
Criminal Procedure, 109 A.L.R. Fed. 363.

77-22-2.

Investigations
- Right to subpoena witnesses
and require production of evidence - Contents
of subpoena - Rights of witnesses - Interrogation before closed court - Disclosure of informa•
tion.

(a) In any matter involving the investigation of a crime or malfeasance
in office, or any criminal conspiracy or activity, the attorney general,
county attorney, or district attorney as provided under Sections 17-18-1
and 17-18-1.7 may upon application and approval of the district court and
for good cause shown conduct a criminal investigation.
(b) The application and statement of good cause shall state whether any
other investigative order related to the investigation at issue has been
filed in another court.
(2) (a) The attorney general, county attorney, or district attorney may
subpoena witnesses, compel their attendance and testimony under oath to
be recorded by a suitable electronic recording device or to be given before
any certified court reporter, and require the production of books, papers,
documents, recordings, and any other items that constitute evidence or
may be relevant to the investigation.
(b) The attorney general, county attorney, or district attorney shall first
apply to the district court for each subpoena and shall show that the
requested information is reasonably related to the criminal investigation
authorized by the court.
(3) The prosecutor shall state in each subpoena:
(a) the time and place of the interrogation;
(b) that the subpoena is issued in aid of a criminal investigation; and
(c) the right of the person subpoenaed to have counsel present.
(4) The prosecutor shall also personally inform each witness at the beginning of each compelled interrogation:
(a) of the general subject matter of the investigation;
(b) of the privilege at any time during the proceeding to refuse to
answer any question or produce any evidence of a communicative nature
that may result in self-incrimination;
(c) that any information provided may be used against the witness in a
subsequent criminal proceeding; and
(d) of the right to have counsel present.
(5) If the attorney general, county attorney, or district attorney has substantial evidence that the subpoenaed witness has committed a crime that is
under investigation, he shall inform that witness in person prior to interrogation of that witness's target status and of the nature of the charges under
consideration against him.
(6) (a) The subpoena need not disclose the names of possible defendants but
shall state the time and place of the examination, which may be conducted
anywhere within the jurisdiction of the prosecutor issuing the subpoena.
(b) Witness fees and expenses shall be paid as in a civil action.
(7) (a) The attorney general, county attorney, or district attorney may make
written application to any district court showing a reasonable likelihood
(1)
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that publicly releasing information about the identity of a witness or the
substance of the evidence resulting from a subpoena or interrogation
would pose a threat of harm to a person or otherwise impede the
investigation. Upon a finding ofreasonable likelihood the court may order
the:
(i) interrogation of a witness be held in secret;
(ii) occurrence of the interrogation and other subpoenaing of evidence, the identity of the person subpoenaed, and the substance of the
evidence obtained be kept secret; and
(iii) record of testimony and other subpoenaed evidence be kept
secret unless the court for good cause otherwise orders.
(b) After application, the court may by order exclude from any investigative hearing or proceeding any persons except the attorneys representing the state, members of their staffs, persons who in the judgment of the
attorneys representing the state are reasonably necessary to assist in the
investigative process, the court reporter or operator of the electronic
recording device, and the attorney for the witness.
(c) This chapter does not prevent attorneys representing the state or
members of their staff from disclosing information obtained pursuant to
this chapter for the purpose of furthering any official governmental
investigation.
(d) If a secrecy order has been granted by the court regarding the
interrogation or disclosure of evidence by a witness under this subsection,
and if the court finds a further restriction on the witness is appropriate,
the court may order the witness not to disclose the substance of the
witness's testimony or evidence given by the witness to others. Any order
to not disclose made under this subsection shall be served with the
subpoena. In an appropriate circumstance the court may order that the
witness not disclose the existence of the investigation to others. Any order
under this subsection must be based upon a finding by the court that one
or more of the following risks exist:
(i) disclosure by the witness would cause destruction of evidence;
(ii) disclosure by the witness would taint the evidence provided by
other witnesses;
(iii) disclosure by the witness to a target of the investigation would
result in flight or other conduct to avoid prosecution;
(iv) disclosure by the witness would damage a person's reputation;
or
(v) disclosure by the witness would cause a threat of harm to any
person.
(e) If the court imposes an order under Subsection (d) authorizing an
instruction to a witness not to disclose the substance of testimony or
evidence provided and the prosecuting agency proves by a preponderance
of the evidence that a witness has violated that order, the court may hold
the witness in contempt. An order of secrecy imposed on a witness under
this subsection may not infringe on the attorney-client relationship
between the witness and his attorney or on any other legally recognized
privileged relationship.
(8) If the state's application and good cause showing for the order authorizing the investigation and the order itself contain the identities of witnesses and
targets of the investigation, the attorney general, county attorney, or district
657
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attorney may submit an application to any district court showing a reasonable
likelihood that publicly releasing information about those identities would
pose a threat of harm to a person or otherwise impede the investigation. The
court may order that the application, for good cause shown, and order for the
entire investigation be kept secret unless the court for good cause otherwise
orders.
History: C. 1953, 77-22-2, enacted by L.
1980,ch.15,§ 2;1988,ch.101,§
5;1989,ch.
123,§ 1;1990,ch.217,§ 1;1993,ch.38,§ 92.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or dis-

trict attorney as provided in Sections 17-18-1
and 17-18-l.7"in Subsection (l)(a), inserted "or
district attorney" in Subsections (2)(a), (2)(b),
(5), (7)(a), and (8), and made related stylistic
changes throughout the section.

NOTES TO DECISIONS
Fees and expenses.
Constitutionality.
Evidence.
Fees and expenses.
-Costs of photocopying documents.
Noncompliance with chapter.
Record of investigation.
Rights of witnesses.
Secrecy order.

-Costs of photocopying documents.
The "fees and expenses" allowed under this
section include the costs of photocopying documents. In re Criminal Investigation, 738 P.2d
1027 (Utah 1987).

Constitutionality.
Differences between the state grand jury
system and the investigative system permitted
under the Subpoena Powers Act are not
enough, standing alone, to rise to the level of a
violation of the uniform operation of laws requirement of the Utah constitution; moreover,
the mere existence of a discretionary power in
the state's attorney to select which mechanism
to use does not offend the uniform operation of
the laws requirement. In re Criminal Investigation, 754 P.2d 633 (Utah 1988).
The district court's express authority under
the Subpoena Powers Act to authorize a criminal investigation, along with its inherent authority to supervise each investigation to ensure that the judicial subpoena power is not
abused, satisfies any constitutional concerns
about the adequacy of judicial control over the
state's attorney's criminal inquiry. In re Criminal Investigation, 754 P.2d 633 (Utah 1988).
Evidence.
A bank depositor or customer cannot maintain a constitutional challenge to evidence
gathered pursuant to a subpoena duces tecum
lawfully issued to his bank. State v. Thompson,
810 P.2d 415 (Utah 1991).
Defendants' bribery, racketeering and antitrust convictions were reversed and a new trial
ordered, with instructions to suppress all evidence obtained from defendants' banks by illegal subpoenas, where the subpoenas were used
to accumulate most of the evidence used at
trial. State v. Thompson, 810 P.2d 415 (Utah
1991).

Noncompliance with chapter.
The Subpoena Powers Act was improperly
applied during an investigation into the theft of
a utility company's assets, where the district
court had not reviewed and authorized individual subpoenas, respondents were not notified of
the general nature and scope of the investigation and of the right to exercise the privilege
against self-incrimination, and the secrecy provisions of the act were applied too broadly. In re
Criminal Investigation, 754 P.2d 633 (Utah
1988).
Record of investigation.
The legislature presumed a written record
would be kept of every investigation conducted
under this chapter. All investigations must be
fully documented and such documentation
shall be maintained by the district court authorizing the investigation. In re Criminal Investigation, 754 P.2d 633 (Utah 1988).
The permanent record of any investigation
under this chapter should contain: (i) the application for authorization to commence an investigation, together with the supporting good
cause statement; (ii) all motions made to the
court; (iii) all orders of the court concerning the
investigation, including the original order authorizing the investigation and any orders
modifying its scope or duration; (iv) copies of all
subpoenas issued; (v) detailed descriptions of
all documents or other evidence produced in
response to subpoenas; (vi) copies of all transcripts of testimony prepared; and (vii) all communications between the state's attorneys or
their staffs and the court. In re Criminal Investigation, 754 P.2d 633 (Utah 1988).
Rights of witnesses.
To guarantee witnesses the privilege against
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self-incrimination under both the fifth amendment and, independently, Utah Const., Art. I,
§ 12, the state's attorneys must notify every
witness prior to interrogation (i) of the general
subject matter of the investigation, (ii) of the
existence and nature of the privilege against
self-incrimination, (iii) that any information
provided may be used against the witness in a
subsequent criminal proceeding, and (iv) of the
right to have counsel present. Utah Const., Art.
I, § 12 also requires that if a witness is the
target of an investigation, he or she must be so
informed prior to interrogation. In re Criminal
Investigation, 754 P.2d 633 (Utah 1988).
Due process balance is satisfied if targets and
other witnesses are provided the right to counsel, the privilege against self-incrimination, notice of these rights and of the nature of the

77-22-3

investigation, and target warnings. The witnesses need not be afforded the rights to
present evidence and cross-examine witnesses
during the investigation. In re Criminal Investigation, 754 P.2d 633 (Utah 1988).
Secrecy order.
The district court is empowered to cloak
every interrogation with a secrecy order when
adequate reasons for doing so exist. However,
the state's attorney must apply for and the
court must issue a secrecy order with respect to
each individual interrogation. The state must
make a showing justifying such a secrecy order
with respect to each interrogation for which
secrecy is sought. In re Criminal Investigation,
754 P.2d 633 (Utah 1988).

COLLATERAL REFERENCES
A.L.R. - Privilege against self-incrimination as ground for refusal to produce
noncorporate documents in possession of person asserting privilege but owned by another,
37 A.L.R.3d 1373.
Who has possession, custody, or control of
corporate books or records for purposes of order

to produce, 47 A.L.R.3d 676.
Availability of sole shareholder's Fifth
Amendment privilege against self-incrimination to resist production of corporation's books
and records - modem status, 87 A.L.R. Fed.
177.

77-22-3. Immunity granted to witness - False testimony
- Refusal of witness to testify or produce evidence.
( 1) In any investigation or prosecution of a criminal case, the attorney
general, county attorney, and district attorney as provided under Sections
17-18-1 and 17-18-1.7 may grant transactional immunity from prosecution to
any person who is called or who is intended to be called as a witness on behalf
of the state when the attorney general, county attorney, or district attorney
finds that the testimony of the person is necessary to the investigation or
prosecution of the case.
(2) (a) A prosecution may not be instituted against the person for any crime
disclosed by his testimony pursuant to this chapter, unless the evidence is
volunteered by such person or is not responsive to a question.
(b) However, if the person testifies falsely, immunity granted under this
section does not prevent prosecution for perjury.
(3) (a) If during the investigation or prosecution any person refuses to
answer a question or produce evidence of any kind on the ground that he
may be incriminated, the attorney issuing the subpoena may file an
application in writing with the district court in which the examination is
being conducted for an order requiring that person to answer the question
or produce the evidence requested.
(b) The court shall set a time for hearing and order the person to appear
to show cause why the question should not be answered or the evidence
produced.
(c) The court shall order the question answered or the evidence produced unless it finds that it would be clearly contrary to the public interest
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or could subject the witness to a criminal prosecution in another jurisdiction.
(d) If the witness still refuses to answer or produce the evidence, he is
guilty of contempt of court and shall be punished accordingly.
(e) If the witness complies with the order and he would have been
privileged to withhold the answer given or the evidence produced by him
except for this section, he may not be prosecuted or subjected to penalty or
forfeiture on account of any fact or act concerning which he was ordered to
answer or produce evidence. However, he may be prosecuted or subjected
to penalty for any perjury, false swearing or contempt committed in
answering, failing to answer, or for producing or failing to produce any
evidence in accordance with the order.
History: C. 1953, 77-22-3, enacted by L.
1980,ch.15,§ 2;1989,ch.123,§
2;1993,ch.
38, § 93.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "and
district attorney as provided under Sections

17-18-1 and 17-18-1.7" near the beginning and
"or district attorney" near the end and made
related stylistic changes in Subsection (1).
Cross-References. - Election offenses, immunity of witness testifying, § 20A-l-702.

NOTES TO DECISIONS
U.S. 1005, 98 S. Ct. 1874, 56 L. Ed. 2d 386
(1978); State v. Anderson, 612 P.2d 778 (Utah
1980).

ANALYSIS

Ambiguity as to scope of immunity.
Authority to grant immunity.
Ambiguity as to scope of immunity.
The state may not claim any benefit from the
ambiguous nature of the prosecuting attorney's
grant of immunity, and any questions of interpretation must be resolved in favor of the
defendant. State v. Ward, 571 P.2d 1343 (Utah
1977), cert. denied and appeal dismissed, 435

Authority to grant immunity.
Deputy county attorney did not have authority to grant immunity from prosecution as such
a grant must have been made by the attorney
general or county attorney. State v. Ward, 571
P.2d 1343 (Utah 1977), cert. denied and appeal
dismissed, 485 U.S. 1005, 98 S. Ct. 1874, 56 L.
Ed. 2d 386 (1978).

COLLATERAL REFERENCES
Am. Jur. 2d. -

§ 131 et seq.

81 Am. Jur. 2d Witnesses

C.J.S. - 98 C.J.S. Witnesses § 439.
A.L.R. - Use in disbarment proceeding of
testimony given by attorney in criminal proceeding under grant of immunity, 62 A.L.R.3d
1145.

77-22-4.

Investigation

Right of defendant in criminal proceeding to
have immunity from prosecution granted to
defense witness, 4 A.L.R.4th 617.
Prosecutor's power to grant prosecution witness immunity from prosecution, 4 A.L.R.4th
1221.
Key Numbers. - Witnesses e::> 304.

records to be filed with court.

In all investigations under Section 77-22-2, the attorney general, county
attorney, or district attorney shall maintain and file with the district court the
following records of the criminal investigation, unless otherwise ordered by the
court:
(1) a copy of the good cause statement and application for the authorization of the criminal investigation;
(2) a copy of all motions made to the court by the attorney general, the
county attorney, or the district attorney;
(3) a copy of all court orders;
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(4) a copy of all subpoenas issued;
(5) detailed descriptions of all documents and other evidence produced
in response to subpoenas;
(6) a copy of all transcripts of testimony taken pursuant to the subpoena; and
(7) a copy of all written communications between the court and the
attorney general, county attorney, or district attorney, and staff.
History: C. 1953, 77-22-4, enacted by L.
1989, ch. 123, § 3; 1993, ch. 38, § 94.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or dis-

77-22-5. Prosecutorial

trict attorney" and made related stylistic
changes in the undesignated introductory paragraph and in Subsections (2) and (7).

powers.

The powers of this chapter are in addition to any other powers granted to the
attorney general or county attorneys.
History: C. 1953, 77-22-5, enacted by L.
1989,ch. 123,§ 4.

CHAPTER22a
ADMINISTRATIVE SUBPOENAS IN
CONTROLLED SUBSTANCES
INVESTIGATIONS
Section
77-22a-1.

Administrative subpoenas - Controlled substances investigations - Procedures - Witness
fees.

Section
77-22a-2.
77-22a-3.

Service of administrative subpoena.
Compliance with administrative
subpoena.

77-22a-1. Administrative
subpoenas - Controlled substances investigations - Procedures -Witness
fees.
(1) (a) The administrative subpoena process of this chapter may be used
only to obtain third party information under circumstances where it is
clear that the subpoenaed information is not subject to a claim of
protection under the Fourth, Fifth, or Sixth Amendment, United States
Constitution, or a similar claim under Article I, Sec. 12 and Sec. 14, Utah
Constitution.
(b) A party subpoenaed under this chapter shall be advised by the
subpoena that he has a right to challenge the subpoena by motion to quash
filed in the appropriate district court named in the subpoena before
compliance is required.
(2) In any investigation relating to his functions under this chapter regarding controlled substances, the attorney general or a deputy or assistant
attorney general the county attorney or a deputy county attorney, or the
district attorney or deputy district attorney may subpoena witnesses, compel
the attendance and testimony of witnesses, or require the production of any
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records including books, papers, documents, and other tangible things that
constitute or contain evidence found by the attorney general or a deputy or
assistant attorney general or the county attorney or district attorney as
provided under Sections 17-18-1 and 17-18-1.7 or his deputy to be relevant or
material to the investigation. The attendance of witnesses or the production of
records may be required from any place within the state.
(3) Witnesses subpoenaed under this section shall be paid the same fees and
mileage costs as witnesses in the state district courts.
(4) If the attorney general or a deputy or assistant attorney general or the
county attorney or district attorney or his deputy determine that disclosure of
the existence of an administrative subpoena or of the information sought or of
the existence of the investigation under which it is issued would pose a threat
of harm to a person or otherwise impede the investigation, the subpoena shall
contain language on its face directing that the witness not disclose to any
person the existence or service of the subpoena, the information being sought,
or the existence of an investigation.
History: C. 1953, 77-22a-1, enacted by L.
1989,ch.9,§
1;1990,ch.217, § 2; 1998,ch.
88, § 95.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or the
district attorney or deputy district attorney"
and "district attorney as provided under Sec-

77-22a-2.

tions 17-18-1 and 17-18-1.7" in Subsection (2),
substituted "district attorney" for "an assistant"
near the beginning of Subsection (4), and made
stylistic changes throughout the section.
Cross-References. - Witness expenses,
Rule 4-405, Rules of Judicial Administration.

Service of administrative

subpoena.

(1) A subpoena issued under this section may be served by any person
designated in the subpoena for that purpose. Service upon a natural person
may be made by personal delivery of the subpoena to him. Service may be
made upon a domestic or foreign corporation or upon a partnership or other
unincorporated association subject to suit under a common name by delivering
the subpoena to an officer, managing or general agent, or other agent
authorized by appointment or law to receive service of process.
(2) The affidavit of the person serving the subpoena, when entered on a copy
of the subpoena by the person serving it, is proof of service.
Histqry: C. 1953, 77-22a-2, enacted by L.
1989, ch. 9, § 2.

77-22a-3.

Compliance with administrative

subpoena.

(1) In the case of contumacy by or refusal to obey a subpoena issued to any
person, the attorney general or a deputy or assistant attorney general or the
county attorney or district attorney or his deputy may compel compliance with
the subpoena through the district court:
(a) in the jurisdiction where the investigation is carried on;
(b) where the subpoenaed person is an inhabitant;
(c) where he carries on business; or
(d) where he may be found.
(2) The court may issue an order requiring the person subpoenaed to
produce records or to appear before the attorney general or deputy or assistant
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attorney general, or the county attorney or district attorney or his deputy who
issued the subpoena testimony touching the matter under investigation.
(3) Any failure to obey the court order may be punished by the court as
contempt. All process in the case may be served in any judicial district in which
the person may be found within the state.
(4) A witness may not be held liable in any civil or criminal proceeding for
producing records or disclosing information to the person issuing the administrative subpoena as commanded by the subpoena.
History: C. 1953, 77-22a-3, enacted by L.
1989, ch. 9, § 3; 1990, ch. 217, § 3; 1993, ch.
38, § 96.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, substituted "or

district attorney or his deputy" for "or an assistant or deputy county attorney" near the end of
Subsection (1) and near the end of Subsection

(2).

CHAPTER23
SEARCH AND ADMINISTRATIVE
WARRANTS
Section

Section
77-23-1 to 77-23-12. Renumbered.
Part 1
Traffic Checkpoints

77-23-205.

Title of act.
Definitions.
Circumstances permitting an
administrative traffic checkpoint.
Magistrate authority required.
Failure to stop - Criminal liability.

77-23-206.
77-23-207.

Administrative
77-23-101.
77-23-102.
77-23-103.
77-23-104.
77-23-105.

Part2

77-23-208.
77-23-209.
77-23-210.
77-23-211.

Search Warrants
77-23-201.
77-23-202.
77-23-203.
77-23-204.

"Search warrant" defined.
Grounds for issuance.
Conditions precedent to issuance.
Examination of complainant
and witnesses - Witness not

77-23-1 to 77-23-12.

77-23-212.

in physical presence of magistrate - Duplicate original
warrants - Return.
Time for service - Officer may
request assistance.
Receipt for property taken.
Return - Inventory of property
taken.
Safekeeping of property.
Return of papers to district
court.
Force used in executing warrant
- When notice of authority is
required as a prerequisite.
Violation of health, safety,
building, or animal cruelty
laws or ordinances - Warrants to obtain evidence.
Evidence seized pursuant to
warrant not excluded unless
unlawful search or seizure
substantial - "Substantial"
defined.

Renumbered.

Renumbered. - Laws 1994, ch. 142, §§ 3
to 14 renumber these sections, relating to

search warrants, as§§ 77-23-201 to 77-23-212,
effective May 5, 1994.

663

77-23-101

UTAH CODE OF CRIMINAL PROCEDURE

PARTl
ADMINISTRATIVE TRAFFIC CHECKPOINTS
77-23-101.

Title of act.

Sections 77-23-101 through 77-23-105 may be cited as the "Administrative
Traffic Checkpoint Act."
History: C. 1953, 77-23-101, enacted by L.
1.
1992,ch.72,§

77-23-102.

Definitions.

As used in this part:
(1) "Administrative traffic checkpoint" means a roadblock procedure
where enforcement officers stop all, or a designated sequence of, motor
vehicles traveling on highways and roads and subject those vehicles to
inspection or testing and the drivers or occupants to questioning or the
production of documents.
(2) "Command level officer" includes all sheriffs, heads of law enforcement agencies, and all supervisory enforcement officers of sergeant rank
or higher.
(3) "Emergency circumstances" means circumstances where enforcement officers reasonably believe road conditions, weather conditions, or
persons present a significant hazard to persons or the property of other
persons.
(4) "Enforcement officer" includes:
(a) peace officers as defined in Title 77, Chapter la;
(b) correctional officers as defined in Title 77, Chapter la;
(c) special function officers as defined and under the restrictions of
Title 77, Chapter la; and
(d) federal peace officers as defined in Title 77, Chapter la.
(5) "Magistrate" includes all judicial officers enumerated in Subsection
77-1-3(4).
(6) "Motor vehicle" includes all vehicles as defined in Title 41, Chapter
la.
History: C. 1953, 77-23-102, enacted by L.
1992, ch. 72, § 2.
Effective Dates. - Laws 1992, ch. 72 be-

77-23-103.

came effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.

Circumstances permitting
traffic checkpoint.

an administrative

A motor vehicle may be stopped and the occupants detained by an enforcement officer when the enforcement officer:
(1) is acting pursuant to a duly authorized search warrant or arrest
warrant;
(2) has probable cause to arrest or search;
(3) has reasonable suspicion that criminal activity has occurred or is
occurring;
(4) is acting under emergency circumstances; or
664
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(5) is acting pursuant to duly authorized administrative traffic checkpoint authority granted by a magistrate in accordance with Section
77-23-104.
History: C. 1953, 77-23-103, enacted by L.
1992, ch. 72, § 3.
Effective Dates. - Laws 1992, ch. 72 be-

77-23-104.

Magistrate

came effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.

authority

required.

(1) An administrative traffic checkpoint may be established and operated
upon written authority of a magistrate.
(2) A magistrate may issue written authority to establish and operate an
administrative traffic checkpoint if:
(a) a command level officer submits to the magistrate a written plan
signed by the command level officer describing:
(i) the location of the checkpoint including geographical and topographical information;
(ii) the date, time, and duration of the checkpoint;
(iii) the sequence of traffic to be stopped;
(iv) the purpose of the checkpoint including the inspection or
inquiry to be conducted;
(v) the names of the personnel to be employed in operating the
checkpoint including the name of the officer or officers in charge at the
scene;
(vi) the configuration and location of signs, barriers, and other
means of informing approaching motorists that they must stop and
directing them to the place to stop;
(vii) any advance notice to the public at large of the establishment
of the checkpoint; and
(viii) the instructions to be given to the enforcement officers operating the checkpoint; and
(b) the magistrate makes an independent judicial determination that
the plan appropriately:
(i) minimizes the length of time the motorist will be delayed;
(ii) minimizes the intrusion of the inspection or inquiry;
(iii) minimizes the fear and anxiety the motorist will experience;
(iv) minimizes the degree of discretion to be exercised by the
individual enforcement officers operating the checkpoint; and
(v) maximizes the safety of the motorist and the enforcement
officers.
(3) Upon determination by the magistrate that the plan meets the requirements of Subsection (2)(b), the magistrate shall sign the authorization and
issue it to the command level officer, retaining a copy for the court's file.
(4) A copy of the plan and signed authorization shall be issued to the
checkpoint command level officer participating in the operation of the checkpoint.
(5) Any enforcement officer participating in the operation of the checkpoint
shall conform his activities as nearly as practicable to the procedures outlined
in the plan.
(6) The checkpoint command level officer shall be available to exhibit a copy
of the plan and signed authorization to any motorist who has been stopped at
the checkpoint upon request of the motorist.
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History: C. 1953, 77-23-104, enacted by L.
1992, ch. 72, § 4.
Effective Dates. - Laws 1992, ch. 72 be-

17-23-105.

came effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.

Failure to stop - Criminal liability.

Any person who intentionally and knowingly passes, without stopping as
required, any administrative traffic checkpoint operated under the authority of
a magistrate as provided in Section 77-23-104 is guilty of a class B misdemeanor.
History: C. 1953, 77-23-105, enacted by L.
1992, ch. 72, § 5.
Effective Dates. - Laws 1992, ch. 72 be-

came effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.

PART2
SEARCH WARRANTS
77-23-201.

"Search warrant" defined.

A search warrant is an order issued by a magistrate in the name of the state
and directed to a peace officer, describing with particularity the thing, place, or
person to be searched and the property or evidence to be seized by him and
brought before the magistrate.
History: C. 1953, 77-23-1, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch.142, § 3.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, renumbered this
section, which formerly appeared as§ 77-23-1,
and added a comma.
Cross-References. - Alcoholic beverages,
search, seizure and confiscation,§ 32A-13-103.
Conservation officers' authority, §§ 23-20-1,
23-20-28.
Controlled Substances Act, search warrants,
§ 58-37-10.

Juvenile Court Act, search warrants in cases
of detention or ill-treatment of children, § 783a-50.
Pornographic and harmful materials, § 7610-1212.
Rules of Evidence inapplicable to proceedings
for issuance of search warrant, Rules of Evidence, Rule 1101.
Shoplifting, merchant's authority to search
and detain, §§ 78-11-17, 78-11-18.
Stop and frisk law,§§ 77-7-15 to 77-7-17.
Unreasonable searches forbidden, Utah
Const., Art. I, § 14.

NOTES TO DECISIONS
.ANALYSIS

the warrant clarified that ambiguity by specifying that both were the areas to be searched.
State v. McIntire, 768 P.2d 970 (Utah Ct. App.
1989).

Description.
Whether the description in a search warrant
is adequate depends upon the particular circumstances. State v. McIntire, 768 P.2d 970
(Utah Ct. App. 1989).
Search warrant describing the area to be
searched as "2210 Jefferson, blue single wide
trailer parked at south of house" was valid,
where, although the warrant did not clearly
indicate that both the trailer and the house
would be searched, the affidavit accompanying

Policy in general.
Legitimate use of search warrant was restricted to public prosecutions, and in no event
might such proceeding be invoked for protection of mere private right. Allen v. Trueman,
100 Utah 36, 110 P.2d 355 (1941).
Since purpose of search and seizure section of
Constitution appeared to be primarily protection ofindividual against oppressive invasion of
his personal rights, use of such warrants
should be carefully limited and controlled to

Description.
Policy in general.
Right to seize.
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attain the objects sought. Allen v. Trueman, 100
Utah 36, 110 P.2d 355 (1941).
Right to seize.
Whether a search and seizure of evidence of a
crime was reasonable was to be determined by
the trial court, and evidence in plain view of
officer pursuing a felon might rightfully be
seized and the seizure was not a violation of the
federal constitutional protection as set forth in

77-23-203

Mapp v. Ohio, 367 U.S. 643, 81 S. Ct. 1484, 6 L.
Ed. 2d 1081 (1961). State v. Allred, 16 Utah 2d
41, 395 P.2d 535 (1964).
It is use to which property was put that
rendered property, otherwise lawful and rightful to have, use and possess, subject to seizure
and forfeiture. Hemenway & Moser Co. v.
Funk, 100 Utah 72, 106 P.2d 779 (1940).

COLLATERAL REFERENCES
Journal of Contemporary Law. - State v.
Arroyo: Consent Searches Following Illegal Police Conduct - Removing the Taint from the
Fruit of the Poisonous Tree, 18 J. Contemp. L.
107 (1992).
Am. Jur. 2d. - 68 Am. Jur. 2d Searches and
Seizures § 60 et seq.
C.J.S. - 79 C.J.S. Searches and Seizures
§ 63.

77-23-202.

A.L.R. - Necessity that police obtain warrant before taking possession of, examining, or
testing evidence discovered in search by private
person, 47 A.L.R.4th 501.
Search and seizure: reasonable expectation
of privacy in public restroom, 74A.L.R.4th 508.
Key Numbers. - Searches and Seizures cg:,
3.1.

Grounds for issuance.

Property or evidence may be seized pursuant to a search warrant if there is
probable cause to believe it:
(1) was unlawfully acquired or is unlawfully possessed;
(2) has been used or is possessed for the purpose of being used to
commit or conceal the commission of an offense; or
(3) is evidence of illegal conduct.
History: C. 1953, 77-23-2, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch. 142, § 4.
Amendment Notes. - The 1994 amend-

ment, effective May 2, 1994, renumbered this
section, which formerly appeared as§ 77-23-2,
and made a stylistic change.

NOTES TO DECISIONS
Probable cause.
Probable cause is to be determined by the

totality of the circumstances. State v. Weaver,
817 P.2d 830 (Utah Ct. App. 1991).

COLLATERAL REFERENCES
Am. Jur. 2d. -68Am. Jur. 2d Searches and
Seizures§ 117 et seq.
C.J.S. - 79 C.J.S. Searches and Seizures
§ 70 et seq.

77-23-203.

Conditions

Key Numbers. -Searches
3.4.

precedent

and Seizures

cg:,

to issuance.

(1) A search warrant shall not issue except upon probable cause supported
by oath or affirmation particularly describing the person or place to be
searched and the person, property, or evidence to be seized.
(2) If the item sought to be seized is evidence of illegal conduct, and is in the
possession of a person or entity for which there is insufficient probable cause
shown to the magistrate to believe that such person or entity is a party to the
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Key Numbers. - Searches and Seizures
3.5 to 3.7.

records pertaining to subscriber as violation of
subscriber's constitutional rights, 76 A.L.R.4th
536.

77-23-204.

77-23-204
<S=>

Examination of complainant and witnesses Witness not in physical presence of magistrate Duplicate original warrants - Return.

(1) All evidence to be considered by a magistrate in the issuance of a search
warrant shall be given on oath and either reduced to writing or recorded
verbatim. Transcription of the recorded testimony need not precede the
issuance of the warrant. Any person having standing to contest the search may
request and shall be provided with a transcription of the recorded testimony in
support of the application for the warrant.
(2) When the circumstances make it reasonable to do so in the absence of an
affidavit, a search warrant may be issued upon sworn oral testimony of a
person who is not in the physical presence of the magistrate, provided the
magistrate is satisfied that probable cause exists for the issuance of the
warrant. The sworn oral testimony may be communicated to the magistrate by
telephone or other appropriate means and shall be recorded and transcribed.
After transcription, the statement shall be certified by the magistrate and filed
with t}le court. This statement shall be deemed to be an affidavit for purposes
of this section.
(a) The grounds for issuance and contents of the warrant issued
pursuant to Subsection (2) shall be those required by this chapter. Prior to
issuance of the warrant, the magistrate shall require the law enforcement
officer or the prosecuting attorney who is requesting the warrant to read
to him verbatim the contents of the warrant. The magistrate may direct
that specific modifications be made in the warrant. Upon approval, the
magistrate shall direct the law enforcement officer or the prosecuting
attorney for the government who is requesting the warrant to sign the
magistrate's name on the warrant. This warrant shall be called a duplicate
original warrant and shall be deemed a warrant for purposes of this
chapter. In these cases the magistrate shall cause to be made an original
warrant. The magistrate shall enter the exact time of issuance of the
duplicate original warrant on the face of the original warrant.
(b) Return of a duplicate original warrant and the original warrant
shall be in conformity with this chapter. Upon return, the magistrate shall
require the person who gave the sworn oral testimony establishing the
grounds for issuance of the warrant to sign a copy of the transcript.
(3) If probable cause is shown, the magistrate shall issue a search warrant.
History: C. 1953, 77-23-4, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch. 142, § 6.
Amendment Notes. - The 1994 amend-

ment, effective May 2, 1994, renumbered this
section, which formerly appeared as§ 77-23-4,
and made a minor change in wording.
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NOTES TO DECISIONS
.ANALYSIS

Thlephone search warrant.
-Noncompliance with procedures.
Warrantless search.

Telephone search warrant.
It was reasonable for a judge to issue a search
warrant over the telephone in order to allow a
house to be searched for narcotics where time
was of the essence in preventing the evidence
and contraband from being removed from the
scene. State v. Lopez, 676 P.2d 393 (Utah 1984).
Proof of the unavailability of a telephone
warrant is not required when the exigency is so
immediate or great that it precludes recourse to
any warrant procedures. State v. Ashe, 745 P.2d
1255 (Utah 1987).
-Noncompliance
with procedures.
The "good faith" exception to the exclusionary

rule did not apply when the procedures in
Subsection (2) for obtaining a telephone search
warrant were ignored and the police officer who
obtained the telephone search warrant should
have known it was patently invalid. United
States v. Mayer, 620 F. Supp. 249 (D. Utah
1985), rev'd on other grounds, 818 F.2d 725
(10th Cir. 1987).

Warrantless search.
In light of the comparative ease with which a
telephonic warrant can be obtained under this
section, a warrantless search by X-ray of the
defendant's body was not justified simply because the police believed he had swallowed a
stolen diamond ring. State v. Palmer, 803 P.2d
1249 (Utah Ct. App. 1990), cert. denied, 815
P.2d 241 (Utah 1991).

COLLATERAL REFERENCES

Utah Law Review. - Recent Developments
in Utah Law, 1985 Utah L. Rev. 131, 160.
Recent Developments in Utah Law - Judicial Decisions - Constitutional Law, 1987
Utah L. Rev. 82.
Recent Developments in Utah Law - Judicial Decisions - Criminal Procedure, 1989
Utah L. Rev. 223.

77-23-205.

C.J.S. - 79 C.J.S. Searches and Seizures
§§ 77 to 79.
A.L.R. - Sufficiency of description, in search
warrant, of apartment or room to be searched
in multiple-occupancy structure, 11 A.L.R.3d
1330.
Key Numbers. - Searches and Seizures <t=
2, 3.4, 3.5, 3.7.

Time for service tance.

Officer may request assis-

(1) The magistrate shall insert a direction in the warrant that it be served
in the daytime, unless the affidavits or oral testimony state a reasonable cause
to believe a search is necessary in the night to seize the property prior to it
being concealed, destroyed, damaged, altered, or for other good reason; in
which case he may insert a direction that it be served any time of the day or
night. An officer may request other persons to assist him in conducting the
search.
(2) The search warrant shall be served within ten days from the date of
issuance. Any search warrant not executed within this time shall be void and
shall be returned to the court or magistrate as not executed.
History: C. 1953, 77-23-5, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch.142, § 7.
Amendment Notes. - The 1994 amend-

ment, effective May 2, 1994, renumbered this
section, which formerly appeared as§ 77-23-5,
and made stylistic changes.
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NOTES TO DECISIONS
ANALYSIS

Nighttime search.
-"Night" defined.
Sufficiency of affidavit.
Suppression of evidence.
Cited.

Nighttime search.
Because nothing in a supporting affidavit
supported the inclusion of the nighttime service
authority other than the preprinted provision
on the affidavit form and the information received from a confidential informant, a particularized showing was not made to support a
nighttime search. State v. Rowe, 806 P.2d 730
(Utah Ct. App. 1991), rev'd on issue of exclusion
of evidence, 850 P.2d 427 (Utah 1992).
When search for drugs, paraphernalia, and
manufacturing equipment involved evidence
that could be easily hidden or destroyed, and
circumstances suggested possible danger to the
officers conducting the search, issuance of a "no
knock," nighttime warrant was justified. State
v. Purser, 828 P.2d 515 (Utah Ct. App. 1992).
-"Night" defined.
"Night" for purposes of this section means
that period of time from one half hour after
sunset to one half hour before sunrise. State v.
Simmons, 866 P.2d 614 (Utah Ct. App. 1993).
Execution of search warrants more than one
half hour after sunset will be deemed to have
been served "in the night" within the meaning
of this section. State v. Simmons, 866 P.2d 614
(Utah Ct. App. 1993).
Sufficiency of affidavit.
While the affidavit must show positively that
property is in a place to be searched, affiant
need not have been positive that property was
in the designated place in order for warrant to
be served at any time of day or night. State v.

Treadway, 28 Utah 2d 160, 499 P.2d 846 (1972).
This section clearly requires a particularized
showing either that (1) a search is required in
the night because the property is on the verge
of being "concealed, destroyed, damaged, or
altered," or (2) "for other good reason." State v.
Rowe, 806 P.2d 730 (Utah Ct. App. 1991), rev'd
on issue of exclusion of evidence, 850 P.2d 427
(Utah 1992).
The statutory requirement regarding loss or
destruction of evidence was satisfied where the
drug transactions occurred during the evening
hours, and no drugs would likely be found on
the premises during the daytime hours. State v.
Ruiz, 843 P.2d 1044 (Utah Ct. App. 1992).

Suppression of evidence.
When officers made lawful entry onto premises and had general authority to secure
those premises as well as a valid warrant to
search the premises during the daylight, an
improperly authorized execution of that search
during the nighttime was a minimal intrusion
on interests protected by the Fourth Amendment; the erroneous addition of nighttime authority was a procedural violation of this section but did not require suppression of evidence
obtained because defendant was not prejudiced, as the officers could have properly
searched in the daylight. State v. Rowe, 850
P.2d 427 (Utah 1992).
Suppression of evidence was not required,
even though taken in violation of the provision
against nighttime searches, where the defendants failed to meet their evidentiary burden of
showing that the search was a fundamental
violation of their rights. State v. Simmons, 866
P.2d 614 (Utah Ct. App. 1993).
Cited in State v. White, 851 P.2d 1195 (Utah
Ct. App. 1993); State v. Ribe, 876 P.2d 403
(Utah Ct. App. 1994).

COLLATERAL REFERENCES

Am. Jur. 2d.- 68 Am. Jur. 2d Searches and
Seizures § 206.
C.J.S. - 79 C.J.S. Searches and Seizures
§ 83.

77-23-206.

A.L.R. - Propriety of execution of search
warrant at nighttime, 26 A.L.R.3d 951.
Key Numbers. - Searches and Seizures <S->
3.8.

Receipt for property taken.

When the officer seizes property pursuant to a search warrant, he shall give
a receipt to the person from whom it was seized or in whose possession it was
found. If no person is present, the officer shall leave the receipt in the place
where he found the property. Failure to give or leave a receipt shall not render
the evidence seized inadmissible at trial.
671

77-23-207

UTAH CODE OF CRIMINAL PROCEDURE

History: C. 1953, 77-23-6, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch. 142, § 8.
Amendment Notes. - The 1994 amend-

77-23-207.

ment, effective May 2, 1994, renumbered this
section, which formerly appeared as§ 77-23-6.
Cross-References. - Receipt for property
taken from person, § 77-24-5.

Return - Inventory

of property taken.

The officer, after execution of the warrant, shall promptly make a verified
return of the warrant to the magistrate and deliver a written inventory of
anything seized, stating the place where it is being held.
History: C. 1953, 77-23-7, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch. 142, § 9.

Amendment Notes. - The 1994 amendment, effective May 2, 1994, renumbered this
section, which formerly appeared as§ 77-23-7.

COLLATERAL REFERENCES

Am. Jur. 2d.- 68Am. Jur. 2d Searches and
Seizures § 152.
C.J.S. - 79 C.J.S. Searches and Seizures
§ 84.

77-23-208.

Safekeeping

Key Numbers. - Searches and Seizures
3.8.

,s::,

of property.

The officer seizing the property shall be responsible for its safekeeping and
maintenance until the court otherwise orders.
History: C. 1953, 77-23-8, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch. 142, § 10.

Amendment Notes. - The 1994 amendment, effective May 2, 1994, renumbered this
section, which formerly appeared as § 77-23-8.

NOTES TO DECISIONS

Chain of custody.
It was not a mishandling of the evidence to
mail a sample of it to a state chemist for

77-23-209.

analysis where sample was traceably transferred and properly identified. State v.
Bradshaw, 680 P.2d 1036 (Utah 1984).

Return of papers to district court.

The magistrate shall annex to the depositions and affidavits upon which the
search warrant is based, the search warrant, the return, and the inventory. If
he is without authority to proceed further with respect to the offense under
which the warrant was issued, he shall return them to the appropriate court of
the county having jurisdiction within 15 days after the return.
History: C. 1953, 77-23-9, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch.142, § 11.
Amendment Notes. - The 1994 amend-

ment, effective May 2, 1994, renumbered this
section, which formerly appeared as§ 77-23-9,
and made stylistic changes.

NOTES TO DECISIONS

Affidavit in support of warrant.
Failure of officer executing a search warrant
to make a return of the affidavit in support of
the warrant did not invalidate the warrant.

State v. Romero, 660 P.2d 715 (Utah 1983).
An affidavit in support of a search warrant
that led to evidence resulting in defendant's
burglary and theft convictions was proper
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where the informant had no prior felony convictions, was not under criminal investigation,
and had furnished police with reliable informa-

77-28-210.

77-23-210

tion on previous occasions. State v. Bailey, 675
P.2d 1203 (Utah 1983).

Force used in executing warrant - When notice of authority is required as a prerequisite.

When a search warrant has been issued authorizing entry into any building,
room, conveyance, compartment, or other enclosure, the officer executing the
warrant may use such force as is reasonably necessary to enter:
(1) if, after notice of his authority and purpose, there is no response or
he is not admitted with reasonable promptness; or
(2) without notice of his authority and purpose, if the magistrate
issuing the warrant directs in the warrant that the officer need not give
notice. The magistrate shall so direct only upon proof, under oath, that the
object of the search may be quickly destroyed, disposed of, or secreted, or
that physical harm may result to any person if notice were given.
History: C. 1953, 77-23-10, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch. 142, § 12.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, renumbered this

section, which formerly appeared as § 77-2310, and added a comma.
Cross-References. - Breaking door or window to make arrest, § 77-7-8.

NOTES TO DECISIONS
ANALYSIS

"No knock" warrant.
-Sufficient grounds.
Notice of authority.
Police illegality.
"Reasonable promptness."
Cited.

"No knock" warrant.
-Sufficient grounds.
"No knock" entry did not violate defendant's
Fourth Amendment rights where supporting
affidavit alleged defendant was growing marijuana in her residence, and that the marijuana
might be easily and quickly disposed of. State v.
Spisak, 520 P.2d 561 (Utah 1974).
Upon affidavit by a narcotics officer requesting a "no knock" warrant because the marijuana plants could be "quickly destroyed, disposed of, or secreted," and "[t]wo large watch
dogs are always present and might pose a
hazard to arresting officers," the magistrate
had a sufficient basis to justify a "no knock"
warrant on either of the two statutory grounds.
State v. Miller, 740 P.2d 1363 (Utah Ct. App.),
cert. denied, 765 P.2d 1277 (Utah 1987).
When search for drugs, paraphernalia, and
manufacturing equipment involved evidence
that could be easily hidden or destroyed, and
circumstances suggested possible danger to the
officers conducting the search, issuance of a "no
knock," nighttime warrant was justified. State

v. Purser, 828 P.2d 515 (Utah Ct. App. 1992).
Magistrate authorized a no-knock search
with the requisite proof even though the affidavit was lacking in specifics as to how the
cocaine could be easily destroyed, because the
magistrate could easily infer that drugs hidden
in locations in the house and yard might be
quickly disposed of or hidden. State v. Rosenbaum, 845 P.2d 962 (Utah Ct. App.), cert. denied, 859 P.2d 585 (Utah 1993).
Affidavit, although not stating an expectation
of finding disposable quantities of drugs, but
which stated that informant's spouse had been
threatened at the suspect location, combined
with officer's training and experience with the
typical hazards in serving drug related warrants, provided sufficient grounds for the issuance of a "no knock" warrant. State v. White,
851 P.2d 1195 (Utah Ct. App. 1993).
Since safety concerns were not the sole basis
for no-knock authorization, the affidavit, which
contained allegations that defendant had a
prior arrest for weapons and narcotics-related
offenses, provided sufficient basis under the
destructibility-of-evidence prong of this noknock statute. State v. Lee, 863 P.2d 49 (Utah
Ct. App. 1993).
Affidavit that specifically referred to narcotics and was to be served in a residential setting
justified no-knock warrant. State v. Blaha, 851
P.2d 1205 (Utah Ct. App. 1993).
Because a box on an affidavit which read "the
property sought may be quickly destroyed, dis-
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posed of, or secreted" was checked, and a detective specifically stated in his affidavit that an
informant told him the residents always
checked to see who was at the door before
opening it, a bathroor.i was easily accessible
from anywhere in the small apartment, and the
suspects stored cocaine close to the toilet, the
magistrate properly authorized a no-knock
warrant. Salt Lake City v. Trujillo, 854 P.2d 603
(Utah Ct. App. 1993).

Notice of authority.
This section contemplates that, absent noknock authority or exigent circumstances, an
officer should knock and announce his authority even ifno one is on the premises. Nevertheless, suppression of the evidence is not justified
when an unauthorized no-knock entry is made
when no one is home. State v. Buck, 756 P.2d
700 (Utah 1988).
Execution of a knock-and-announce search
warrant during which police simply announced
their presence to a fleeing defendant outside his
residence, then ran into the house through an
open exterior door, without knocking and allowing the occupants any opportunity to answer,
violated this section and seized evidence should
have been suppressed. State v. Ribe, 876 P.2d
403 (Utah Ct. App. 1994).
Police illegality.
'lb find that a defendant's consent following
police illegality is valid under the Fourth

Amendment, the prosecution must prove (i)
that the defendant's consent was given voluntarily; and (ii) that the consent was not obtained by exploitation of the prior illegality.
State v. Thurman, 846 P.2d 1256 (Utah 1993).
Without deciding whether a violation of this
statute is also a violation of the Fourth Amendment, even if a police officer's entry into defendant's apartment violated the Fourth Amendment, where entry was sufficiently removed
from defendant's second consent to the search
of a separate site, subsequent search was not
invalidated. State v. Thurman, 846 P.2d 1256
(Utah 1993).

"Reasonable promptness."
A determination of "reasonable promptness"
under Subsection (1) must be made under all
the circumstances, which vary from search to
search; thus, it would be imprudent to attempt
to establish a minimum time period. A minimum time period, even ifit was no more than a
rebuttable presumption, would deflect the executing officers' attention from the factual details necessary to make a realistic determination of "reasonable promptness" and increase
the likelihood of danger both to the officers and
the occupants of the targeted premises. State v.
Thurman, 846 P.2d 1256 (Utah 1993).
Cited in State v. Hayes, 860 P.2d 968 (Utah
Ct. App. 1993).

COLLATERAL REFERENCES

Utah Law Review. - Recent Developments
in Utah Law - Judicial Decisions - Criminal
Procedure, 1989 Utah L. Rev. 223.
Am. Jur. 2d. - 68 Am. Jur. 2d Searches and
Seizures §§ 114, 115.

77-23-211.

C.J.S. - 79 C.J.S. Searches and Seizures
§ 83.
Key Numbers. - Searches and Seizures e=
3.8.

Violation of health, safety, building, or animal
cruelty laws or ordinances - Warrants to obtain
evidence.

In addition to other warrants provided by this chapter, magistrates, upon a
showing of probable cause to believe a state, county, or city law or ordinance,
has been violated in relation to health, safety, building, or animal cruelty, may
issue a warrant for the purpose of obtaining evidence of a violation. Warrants
may be obtained from a magistrate upon request of peace officers and state,
county, and municipal health, fire, building, and animal control personnel only
after approval by a prosecuting attorney. A search warrant issued under this
section shall be directed to any peace officer within the county where the
warrant is to be executed, who shall serve the same. Other concerned
personnel may accompany the officer.
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History: C. 1953, 77-23-11, enacted by L.
1980, ch. 15, § 2; renumbered by L. 1994,
ch. 142, § 13.
Amendment Notes. - The 1994 amend-

77-23-212

ment, effective May 2, 1994, renumbered this
section, which formerly appeared as § 77-2311, and made minor stylistic changes.

COLLATERALREFERENCES
A.L.R. - Propriety of state or local government health officer's warrantless search post-Camara cases, 53 A.L.R.4th 1168.

77-23-212.

Evidence seized pursu11nt to warrant not excluded unless unlawful search or seizure substantial - "Substantial" defined.

(1) Under the standards described in Rule 12(g), Utah Rules of Criminal
Procedure, property or evidence seized pursuant to a search warrant may not
be suppressed at a motion, trial, or other proceeding, unless the unlawful
conduct of the peace officer is shown to be substantial.
(2) Any unlawful search or seizure shall be considered substantial and in
bad faith if the warrant was obtained with malicious purpose and without
probable cause or was executed maliciously and willfully beyond the authority
of the warrant or with unnecessary severity.
History: C. 1953, 77-23-12, enacted by L.
1982,ch.10,§ 4;1989,ch.187,§ tl;renumbered by L. 1994, ch. 142, § 14.
Amendment Notes. - The 1994 amendment, effective May 2, 1994, renumbered this
section, which formerly appeared as § 77-2312, and made a punctuation change.

Compiler's Notes. - Subdivision (g) of Rule
12 of the Utah Rules of Criminal Procedure,
cited in Subsection (1), created a good faith
exception to the exclusion of evidence on the
grounds of an unlawful search and seizure. The
subdivision was expressly excluded from the
1989 adoption of the rule.

NOTES TO DECJSIONS

Constitutionality.
The Fourth Amendment Enforcement Act,
which consisted primarily of former Chapter 16
of Title 78 and also included this section, was
unconstitutional because the "good faith" exception to investigatory stops and searches ere-

ated by former Subdivision (g) of U.R.Cr.P. 12
was an invalid attempt to extend the holding of
United States v. Leon, 468 U.S. 897, 104 S. Ct.
3405, 82 L. Ed. 2d 677 (1984). State v. Mendoza,
748 P.2d 181 (Utah 1987).

COLLATERALREFERENCES

Utah Law Review. - Recent Developments
in Utah Law - Judicial Decisions - Criminal
Procedure, 1989 Utah L. Rev. 223.
Evidentiary Exclusion Improper Remedy for
Failure to Justify Nighttime Search in Affidavit
for Search Warrant, 1994 Utah L. Rev. 365.
Fruit of the Poisonous Tree Doctrine and
Standard of Review for Voluntariness of Consent Following Police Illegality, 1994 Utah L.
Rev. 371.

A.L.R. - Seizure of books, documents, or
other papers under search warrant not describing such items, 54 A.L.R.4th 391.
Lawfulness of search of person or personal
effects under medical emergency exception to
warrant requirement, 11 A.L.R.5th 52.
State constitutional requirements as to exclusion of evidence unlawfully seized - postLeon cases, 19 A.L.R.5th 470.
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CHAPTER23a
INTERCEPTION OF COMMUNICATIONS
Section
77-23a-l.
77-23a-2.
77-23a-3.
77-23a-4.
77-23a-5.
77-23a-6.
77-23a-7.
77-23a-8.
77-23a-9.
77-23a-10.

77-23a-1.

Short title.
Legislative findings.
Definitions.
Offenses - Criminal and civil
- Lawful interception.
Traffic in intercepting devices Offenses - Lawful activities.
Seizure and forfeiture of intercepting devices.
Evidence - Exclusionary rule.
Court order to authorize or approve interception - Procedure.
Disclosure or use of intercepted
information.
Application for order - Authority of order - Emergency action - Application - Entry
- Conditions - Extensions
- Recordings - Admissibil-

Section
77-23a-ll.
77-23a-12.
77-23a-13.
77-23a-14.
77-23a-15.
77-23a-15.5.
77-23a-16.

ity or suppression - Appeal
by state.
Civil remedy for unlawful interception - Action for relief.
Enjoining a violation - Civil
action by attorney general.
Installation of device when
court order required - Penalty.
Court order for installation Application.
Order for installation - Contents - Duration - Extension - Disclosure.
Mobile tracking device authorization.
Communications provider Cooperation and support services - Compensation - Liability defense.

Short title.

This act shall be known and may be cited as the "Interception of Communications Act."
History: C. 1953, 77-23a•l, enacted by L.
1980, ch. 15, § 2.
NOTES TO DECISIONS
Cited in State v. Peterson, 841 P.2d 21 (Utah
Ct. App. 1992).
COLLATERAL REFERENCES
Journal of Contemporary Law. - Electronic Home Detention: New Sentencing Alternative Demands Uniform Standards, 18 J.
Contemp. L. 75 (1992).
State v. Arroyo: Consent Searches Following
Illegal Police Conduct - Removing the Taint
from the Fruit of the Poisonous Tree, 18 J.
Contemp. L. 107 (1992).
Am. Jur. 2d. - 74 Am. Jur. 2d Telecommunications§§ 209 to 218.
C.J.S. - 86 C.J.S. Telegraphs, Telephones,
Radio, and Television§§ 287, 288.
A.L.R. - What constitutes an "interception"

of a telephone or similar communication forbidden by the Federal Communications Act (47
USC § 605) or similar state statutes, 9
A.L.R.3d 423.
Eavesdropping as violating right of privacy,
11 A.L.R.3d 1296.
Admissibility, in criminal prosecution, of evidence obtained by electronic surveillance of
prisoner, 57 A.L.R.3d 172.
Eavesdropping on extension telephone as invasion of privacy, 49 A.L.R.4th 430.
Key Numbers. - Telecommunications ¢:>
491 to 498.
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Legislative

77-23a-3

findings.

The Legislature finds and determines that:
(1) Wire communications are normally conducted through facilities
which form part of an interstate network. The same facilities are used for
interstate and intrastate communications.
(2) In order to protect effectively the privacy of wire and oral communications, to protect the integrity of court and administrative proceedings,
and to prevent the obstruction of intrastate commerce, it is necessary for
the legislature to define the circumstances and conditions under which the
interception of wire and oral communications may be authorized and to
prohibit any unauthorized interception of these communications and the
use of the contents thereof in evidence in courts and administrative
proceedings.
(3) Organized criminals make extensive use of wire and oral communications in their criminal activities. The interception of such communications to obtain evidence of the commission of crimes or to prevent their
commission is an indispensable aid to law enforcement and the administration of justice.
(4) To safeguard the privacy of innocent persons, the interception of
wire or oral communications when none of the parties to the communication has consented to the interception should be allowed only when
authorized by a court of competent jurisdiction and should remain under
the control and supervision of the authorizing court. Interception of wire
and oral communications should further be limited to certain major types
of offenses and specific categories of crime with assurance that the
interception is justified and that the information obtained thereby will not
be misused.
History: C. 1953, 77-23a-2, enacted by L.
1980, ch. 15, § 2.

77-23a-3.

Definitions.

As used in this chapter:
(1) "Aggrieved person" means a person who was a party to any intercepted wire, electronic, or oral communication, or a person against whom
the interception was directed.
(2) "Aural transfer" means any transfer containing the human voice at
any point between and including the point of origin and the point of
reception.
(3) "Communications common carrier" means any person engaged as a
common carrier for hire in intrastate, interstate, or foreign communication by wire or radio, including a provider of electronic communication
service. However, a person engaged in radio broadcasting is not, when that
person is so engaged, a communications common carrier.
(4) "Contents" when used with respect to any wire, electronic, or oral
communication includes any information concerning the substance, purport, or meaning of that communication.
(5) "Electronic communication" means any transfer of signs, signals,
writings, images, sounds, data, or intelligence of any nature transmitted
in whole· or in part by a wire, radio, electromagnetic, photoelectronic, or
photo-optical system, but does not include:
677
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(a) the radio portion of a cordless telephone communication that is
transmitted between the cordless telephone handset and the base
unit;
(b) any wire or oral communications;
(c) any communication made through a tone-only paging device; or
(d) any communication from an electronic or mechanical device
that permits the tracking of the movement of a person or object.
(6) "Electronic communications service" means any service that provides for users the ability to send or receive wire or electronic communications.
(7) "Electronic communications system" means any wire, radio, electromagnetic, photoelectronic, or photo-optical facilities for the transmission
of electronic communications, and any computer facilities or related
electronic equipment for the electronic storage of the communication.
(8) "Electronic, mechanical, or other device" means any device or
apparatus that may be used to intercept a wire, electronic, or oral
communication other than:
(a) any telephone or telegraph instrument, equipment or facility, or
a component of any of them:
(i) furnished by the provider of wire or electronic communications service or by the subscriber or user, and being used by the
subscriber or user in the ordinary course of its business; or
(ii) being used by a provider of wire or electronic communications service in the ordinary course of its business, or by an
investigative or law enforcement officer in the ordinary course of
his duties; or
(b) a hearing aid or similar device being used to correct subnormal
hearing to not better than normal.
(9) "Electronic storage" means:
(a) any temporary intermediate storage of a wire or electronic
communication incident to the electronic transmission of it; and
(b) any storage of the communication by an electronic communications service for the purposes of backup protection of the communication.
(10) "Intercept" means the acquisition of the contents of any wire,
electronic, or oral communication through the use of any electronic,
mechanical, or other device.
(11) "Investigative or law enforcement officer" means any officer of the
state or of a political subdivision, who by law may conduct investigations
of or make arrests for offenses enumerated in this chapter, or any federal
peace officer as defined in Section 77-la-5, and any attorney authorized by
law to prosecute or participate in the prosecution of these offenses.
(12) "Judge of competent jurisdiction" means a judge of a district court
of the state.
(13) "Oral communication" means any oral communication uttered by a
person exhibiting an expectation that the communication is not subject to
interception, under circumstances justifying that expectation, but does not
include any electronic communication.
(14) "Pen register" means a device that records or decodes electronic or
other impulses that identify the numbers dialed or otherwise transmitted
on the telephone line to which the device is attached. "Pen register" does
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not include any device used by a provider or customer of a wire or
electronic communication service for billing or recording as an incident to
billing, for communications services provided by the provider, or any
device used by a provider or customer of a wire communications service for
cost accounting or other like purposes in the ordinary course of its
business.
(15) "Person" means any employee or agent of the state or a political
subdivision, and any individual, partnership, association, joint stock
company, trust, or corporation.
(16) "Readily accessible to the general public" means, regarding a radio
communication, that the communication is not:
(a) scrambled or encrypted;
(b) transmitted using modulation techniques with essential parameters that have been withheld from the public with the intention of
preserving the privacy of the communication;
(c) carried on a subcarrier or signal subsidiary to a radio transmission;
(d) transmitted over a communications system provided by a common carrier, unless the communication is a tone-only paging system
communication; or
(e) transmitted on frequencies allocated under Part 25, Subpart D,
E, or F of Part 74, or Part 94, Rules of the Federal Communications
Commission unless, in the case of a communication transmitted on a
frequency allocated under Part 74 that is not exclusively allocated to
broadcast auxiliary services, the communication is a two-way voice
communication by radio.
(17) "Trap and trace device" means a device, process, or procedure that
captures the incoming electronic or other impulses that identify the
originating number of an instrument or device from which a wire or
electronic communication is transmitted.
(18) "User" means any person or entity who:
{a) uses an electronic communications service; and
(b) is authorized by the provider of the service to engage in the use.
(19) (a) "Wire communication" means any aural transfer made in whole
or in part through the use of facilities for the transmission of
communications by the aid of wire, cable, or other like connection
between the point of origin and the point of reception, including the
use of the connection in a switching station, furnished or operated by
any person engaged as a common carrier in providing or operating
these facilities for the transmission of intrastate, interstate, or foreign
communications.
(b) "Wire communication" includes the electronic storage of the
communication, but does not include the radio portion of a cordless
telephone communication that is transmitted between the cordless
telephone handset and the base unit.
History: C. 1953, 77-23a-3, enacted by L.
1980, ch. 15, § 2; 1988, ch. 251, § 2; 1989, ch.
122, § l; 1994, ch. 201, § 1.
Amendment Notes. - The 1994 amend-

ment, effective May 2, 1994, inserted "or any
federal peace officer as defined in Section 77la-5" in Subsection (11).
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NOTES TO DECISIONS

Intercept.
Telephone operator's inadvertent overhearing of incriminating statement was not an

"intercept," and admission of the statement in
criminal proceedings was not precluded. State
v. Mitchell, 779 P.2d 1116 (1989).

COLLATERAL REFERENCES

Am. Jur. 2d. - 74Am. Jur. 2d Telecommunications §§ 211, 216.

77-23a-4.

Offenses - Criminal and civil - Lawful interception.

(1) (a) Except as otherwise specifically provided in this chapter, any person
who violates Subsection (l)(b) is guilty of an offense and is subject to
punishment under Subsection (10), or when applicable, the person is
subject to civil action under Subsection (11).
(b) A person commits a violation of this subsection who:
(i) intentionally or knowingly intercepts, endeavors to intercept, or
procures any other person to intercept or endeavor to intercept any
wire, electronic, or oral communication;
(ii) intentionally or knowingly uses, endeavors to use, or procures
any other person to use or endeavor to use any electronic, mechanical,
or other device to intercept any oral communication, when the device
is affixed to, or otherwise transmits a signal through a wire, cable, or
other like connection used in wire communication or when the device transmits communications by radio, or interferes with the transmission of the communication;
(iii) intentionally or knowingly discloses or endeavors to disclose to
any other person the contents of any wire, electronic, or oral communication, knowing or having reason to know that the information was
obtained through the interception of a wire, electronic, or oral communication in violation of this section; or
(iv) intentionally or knowingly uses or endeavors to use the contents of any wire, electronic, or oral communication, knowing or
having reason to know that the information was obtained through the
interception of a wire, electronic, or oral communication in violation of
this section.
(2) The operator of a switchboard, or an officer, employee, or agent of a
provider of wire or electronic communication service whose facilities are used
in the transmission of a wire communication may intercept, disclose, or use
that communication in the normal course of his employment while engaged in
any activity which is a necessary incident to the rendition of his service or to
the protection of the rights or property of the provider of that service. However,
a provider of wire communications service to the public may not utilize service
observing or random monitoring except for mechanical or service quality
control checks.
(3) (a) Providers of wire or electronic communications service, their officers,
employees, or agents, and any landlords, custodians, or other persons may
provide information, facilities, or technical assistance to persons authorized by law to intercept wire, oral, or electronic communications or to
680

INTERCEPTION OF COMMUNICATIONS

77-23a-4

conduct electronic surveillance if the provider and its officers, employees,
or agents, and any landlords, custodians, or other specified persons have
been provided with:
(i) a court order directing the assistance signed by the authorizing
judge; or
(ii) a certification in writing by a person specified in Subsection
77-23a-10(7), or by the attorney general or an assistant attorney
general, or by a county attorney or district attorney or his deputy that
no warrant or court order is required by law, that all statutory
requirements have been met, and that the specified assistance is
required.
(b) The order or certification under this subsection shall set the period
of time during which the provision of the information, facilities, or
technical assistance is authorized and shall specify the information,
facilities, or technical assistance required.
(4) (a) The providers of wire or electronic communications service, their
officers, employees, or agents, and any landlords, custodians, or other
specified persons may not disclose the existence of any interception or
surveillance or the device used to accomplish the interception or surveillance regarding which the person has been furnished an order or certification under this section except as is otherwise required by legal process,
and then only after prior notification to the attorney general or to the
county attorney or district attorney of the county in which the interception
was conducted, as is appropriate.
(b) Any disclosure in violation of this subsection renders the person
liable for civil damages under Section 77-23a-ll.
(5) A cause of action does not lie in any court against any provider of wire or
electronic communications service, its officers, employees, or agents, or any
landlords, custodians, or other specified persons for providing information,
facilities, or assistance in accordance with the terms of a court order or
certification under this chapter.
(6) Subsections (3), (4), and (5) supersede any law to the contrary.
(7) (a) A person acting under color of law may intercept a wire, electronic,
or oral communication if that person is a party to the communication or
one of the parties to the communication has given prior consent to the
interception.
(b) A person not acting under color of law may intercept a wire,
electronic, or oral communication if that person is a party to the communication or one of the parties to the communication has given prior consent
to the interception, unless the communication is intercepted for the
purpose of committing any criminal or tortious act in violation of state or
federal laws.
(c) An employee of a telephone company may intercept a wire communication for the sole purpose of tracing the origin of the communication
when the interception is requested by the recipient of the communication
and the recipient alleges that the communication is obscene, harassing, or
threatening in nature. The telephone company and its officers, employees,
and agents shall release the results of the interception, made under this
subsection, upon request of the local law enforcement authorities.
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(8) A person may:
(a) intercept or access an electronic communication made through an
electronic communications system that is configured so that the electronic
communication is readily accessible to the general public;
(b) intercept any radio communication transmitted by:
(i) any station for the use of the general public, or that relates to
ships, aircraft, vehicles, or persons in distress;
(ii) any government, law enforcement, civil defense, private land
mobile, or public safety communications system, including police and
fire, readily accessible to the general public;
(iii) a station operating on an authorized frequency within the
bands allocated to the amateur, citizens' band, or general mobile radio
services; or
(iv) by a marine or aeronautics communications system;
(c) intercept any wire or electronic communication, the transmission of
which is causing harmful interference to any lawfully operating station or
consumer electronic equipment, to the extent necessary to identify the
source of the interference; or
(d) as one of a group of users of the same frequency, intercept any radio
communication made through a system that utilizes frequencies monitored by individuals engaged in the provision or the use of the system, if
the communication is not scrambled or encrypted.
(9) (a) Except under Subsection (b), a person or entity providing an electronic communications service to the public may not intentionally divulge
the contents of any communication, while in transmission of that service,
to any person or entity other than an addressee or intended recipient of
the communication or his agent.
(b) A person or entity providing electronic communications service to
the public may divulge the contents of any communication:
(i) as otherwise authorized under this section or Section 77-23a-9;
(ii) with lawful consent of the originator or any addressee or
intended recipient of the communication;
(iii) to a person employed or authorized or whose facilities are used
to forward the communication to its destination; or
(iv) that is inadvertently obtained by the service provider and
appears to pertain to the commission of a crime, if the divulgence is
made to a law enforcement agency.
(10) (a) Except under Subsection (b) or Subsection (11), a violation of
Subsection (1) is a third degree felony.
(b) If the offense is a first offense under this section and is not for a
tortious or illegal purpose or for purposes of direct or indirect commercial
advantage or private commercial gain, and the wire or electronic communication regarding which the offense was committed is a radio communication that is not scrambled or encrypted:
(i) if the communication is not the radio portion of a cellular
telephone communication, a public land mobile radio service communication, or paging service communication, and the conduct is not
under Subsection (11), the offense is a class A misdemeanor; and
(ii) if the communication is the radio portion of a cellular telephone
communication, a public land mobile radio service communication, or
a paging service communication, the offense is a class B misdemeanor.
(c) Conduct otherwise an offense under this section is not an offense if
the conduct was not done for the purpose of direct or indirect commercial
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advantage or private financial gain, and consists of or relates to the
interception of a satellite transmission that is not encrypted or scrambled,
and is either transmitted:
(i) to a broadcasting station for purposes of retransmission to the
general public; or
(ii) as an audio subcarrier intended for redistribution to facilities
open to the public, but in any event not including data transmissions
or telephone calls.
(11) (a) A person is subject to civil suit initiated by the state in a court of
competent jurisdiction when his conduct is prohibited under Subsection
(1) and the conduct involves a:
(i) private satellite video communication that is not scrambled or
encrypted, and the conduct in violation of this chapter is the private
viewing of that communication and is not for a tortious or illegal
purpose or for purposes of direct or indirect commercial advantage or
private commercial gain; or
(ii) radio communication that is transmitted on frequencies allocated under Subpart D, Part 74, Rules of the Federal Communication
Commission, that is not scrambled or encrypted and the conduct in
violation of this chapter is not for a tortious or illegal purpose or for
purposes of direct or indirect commercial advantage or private commercial gain.
(b) In an action under Subsection (a):
(i) if the violation of this chapter is a first offense under this section
and the person is not found liable in a civil action under Section
77-23a-11, the state may seek appropriate injunctive relief;
(ii) if the violation of this chapter is a second or subsequent offense
under this section, or the person has been found liable in any prior
civil action under Section 77-23a-11, the person is subject to a
mandatory $500 civil penalty.
(c) The court may use any means within its authority to enforce an
injunction issued under Subsection (b)(i), and shall impose a civil fine of
not less than $500 for each violation of the injunction.
History: C. 1958, 77-23a-4, enacted by L.
1980,ch. 15,§ 2;1988,ch.251,§
3;1989,ch.
122, § 2; 1993, ch. 38, § 97; 1994, ch. 12,
§ 114.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, substituted "or
district attorney or his deputy" for "or deputy
county attorney" near the middle of Subsection

(3)(a)(ii), inserted "or district attorney" near the
end of Subsection (4)(a), and made stylistic
changes in Subsections (3)(a)(ii) and (4)(a).
The 1994 amendment, effective May 2, 1994,
made stylistic and punctuation changes at the
end of the introductory paragraph in Subsection (lO)(b).

NOTES TO DECISIONS
.ANALYSIS

Statement overheard by operator.
Cited.
Statement overheard by operator.
Telephone operator's inadvertent overhear-

ing of incriminating statement was not an
"intercept," and admission of the statement in
criminal proceedings was not precluded. State
v. Mitchell, 779 P.2d 1116 (1989).
Cited in State v. Erickson, 722 P.2d 756
(Utah 1986).
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COLLATERAL REFERENCES

Am. Jur. 2d. - 74 Am. Jur. 2d Telecommunications §§ 214, 217.

77-23a-5.

Key Numbers. Telecommunications

Traffic in intercepting
Lawful activities.

devices

Criminal Law

<S:a>493.

-

<S:a>394.3;

Offenses

(1) Except as otherwise specifically provided in this chapter, any person is
guilty of a third degree felony who intentionally:
(a) sends through the mail, or sends or carries in intrastate, interstate,
or foreign commerce any electronic, mechanical, or other device, knowing
or having reason to know that the design of the device renders it primarily
useful for the purpose of the surreptitious interception of wire, electronic,
or oral communications;
(b) manufactures, assembles, possesses, or sells any electronic, mechanical, or other device, knowing or having reason to know that the
design of the device renders it primarily useful for the purpose of the
1;1urreptitiousinterception of wire, electronic, or oral communications; or
(c) places in any newspaper, magazine, handbill, or other publication
any advertisement of:
(i) any electronic, mechanical, or other device knowing or having
reason to know that the design of the device renders it primarily
useful for the purpose of the surreptitious interception of wire,
electronic, or oral communications; or
(ii) any other electronic, mechanical, or other device, where the
advertisement promotes the use of the device for the purpose of the
surreptitious interception of wire, electronic, or oral communications.
(2) The following persons may send through the mail, send or carry in
intrastate, interstate, or foreign commerce, or manufacture, assemble, possess,
or sell any electronic, mechanical, or other device knowing or having reason to
know that the design of the device renders it primarily useful for the purpose
of surreptitious interception of wire, electronic, or oral communication:
(a) a provider in the normal course of the business of providing that
wire or electronic communications service; or
(b) an officer, agent, or employee of, or a person under contract with, the
United States, a state, or a political subdivision, in the normal course of
the activities of the United States, a state, or a political s~bdivision.
History: C. 1953, 77-23a-5, enacted by L.
1980, ch. 15, § 2; 1988, ch. 251, § 4; 1989, ch.
122, § 3.
COLLATERAL REFERENCES

Am. Jur. 2d. - 74 Am. Jur. 2d Telecommunications§ 216.

77-23a-6.

Seizure and forfeiture of intercepting

devices.

Any electronic, mechanical or other device used, sent, carried, manufactured, assembled, possessed, sold, or advertised in violation of Sections
77-23a-4 and 77-23a-5, may be seized and forfeited to the State of Utah.
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History: C. 1953, 77-23a-6, enacted by L.
1980, ch. 15, § 2.

77-23a-7.

Evidence

- Exclusionary

rule.

When any wire, electronic, or oral communication has been intercepted, no
part of the contents of the communication and no evidence derived from it may
be received in evidence in any trial, hearing, or other proceeding in or before
any court, grand jury, department, officer, agency, regulatory body, legislative
committee, or other authority of the state, or a political subdivision of the state,
if the disclosure of that information would be in violation of this chapter.
History: C. 1953, 77-23a-7, enacted by L.
1980, ch. 15, § 2; 1988, ch. 251, § 5.
NOTES TO DECISIONS

Statement overheard by operator.
Telephone operator's inadvertent overhearing of incriminating statement was not an

"intercept," and admission of the statement in
criminal proceedings was not precluded. State
v. Mitchell, 779 P.2d 1116 (1989).

COLLATERAL REFERENCES
Am. Jur. 2d. § 610.

77-23a-8.

29 Am. Jur. 2d Evidence

Court order to authorize
tion - Procedure.

or approve intercep-

(1) The attorney general of the state, any assistant attorney general
specially designated by the attorney general, any county attorney, district
attorney, deputy county attorney, or deputy district attorney specially designated by the county attorney or by the district attorney, may authorize an
application to a judge of competent jurisdiction for an order for an interception
of wire, electronic, or oral communications by any law enforcement agency of
the state, the federal government or of any political subdivision of the state
that is responsible for investigating the type of offense for which the application is made.
(2) The judge may grant the order in conformity with the required procedures when the interception sought may provide or has provided evidence of
the commission of:
(a) aggravated murder, Section 76-5-202; murder, Section 76-5-203;
manslaughter, Section 76-5-205;
(b) aggravated kidnapping, Section 76-5-302; child kidnapping, Section
76-5-301.1; kidnapping, Section 76-5-301;
(c) threat against life or property offense punishable by a maximum
term of imprisonment of more than one year, Section 76-5-107;
(d) aggravated arson, Section 76-6-103; arson, Section 76-6-102;
(e) aggravated burglary, Section 76-6-203; burglary, Section 76-6-202;
(f) aggravated robbery, Section 76-6-302; robbery, Section 76-6-301;
(g) theft, Section 76-6-404; theft by deception, Section 76-6-405; theft by
extortion, Section 76-6-406; when the theft, theft by deception or theft by
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extortion, is punishable by a maximum term of imprisonment of more than
one year;
(h) receiving stolen property offense punishable by a maximum term of
imprisonment of more than one year, Section 76-6-408;
(i) bribery of a labor official, Section 76-6-509;
(j) financial card transaction offenses punishable by a maximum term
of imprisonment of more than one year, Section 76-6-506.1, 76-6-506.2,
76-6-506.3, 76-6-506.4, 76-6-506.5, or 76-6-506.6;
(k) criminal simulation offenses punishable by a maximum term of
imprisonment of more than one year, Section 76-6-518;
(1) criminal usury, Section 76-6-520;
(m) false or fraudulent insurance claim offenses punishable by a
maximum term of imprisonment of more than one year, Section 76-6-521;
(n) violations of the Computer Crimes Act punishable by a maximum
term of imprisonment of more than one year, Section 76-6-703;
(o) bribery to influence official or political actions, Section 76-8-103;
(p) misusing public moneys, Section 76-8-402;
(q) tampering with a witness, retaliation against a witness or informant, or bribery, communicating a threat, Section 76-8-508;
(r) tampering with a juror, retaliation against a juror, Section 76-8508.5;
(s) extortion or bribery to dismiss criminal proceeding, Section 76-8509;
(t) tampering with evidence, Section 76-8-510;
(u) destruction of property to interfere with preparation for defense or
war, Section 76-8-802;
(v) attempts to commit crimes of sabotage, Section 76-8-804;
(w) conspiracy to commit crimes of sabotage, Section 76-8-805;
(x) advocating criminal syndicalism or sabotage, Section 76-8-902;
(y) assembly for advocating criminal syndicalism or sabotage, Section
76-8-903;
(z) bribery or threat to influence a publicly exhibited contest, Section
76-6-514;
(aa) riot punishable by a maximum term of imprisonment of more than
one year, Section 76-9-101;
(bb) dog fighting, training dogs for fighting, dog fighting exhibitions
punishable by a maximum term of imprisonment of more than one year,
Section 76-9-301.1;
(cc) infernal machine, delivery to a common carrier, mailing, or placement on premises, Section 76-10-307;
(dd) infernal machine, construction, or possession, Section 76-10-308;
(ee) exploiting prostitution, Section 76-10-1305;
(ff) aggravated exploitation of prostitution, Section 76-10-1306;
(gg) bus hijacking, assault with intent to commit hijacking, dangerous
weapon or firearm, Section 76-10-1504;
(hh) bombing or placing bomb or explosive in, upon, or near terminal or
bus, threats, firearms, and missiles, Section 76-10-1505;
(ii) violations of the Pattern of Unlawful Activity Act and the offenses
listed under the definition of unlawful activity in the act, including the
offenses not punishable by a maximum term of imprisonment of more than
one year when those offenses are investigated as predicates for the
offenses prohibited by the act, Subsection 76-10-1602(4);
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(jj) money laundering by financial transaction, Section 76-10-1903;
(kk) money laundering by transportation, Section 76-10-1904;
(11) reporting by financial institutions when the offense is punishable by
a maximum term of imprisonment of more than one year, Section
76-10-1906;
(mm) communications fraud, Section 76-10-1801;
(nn) any act prohibited by the criminal provisions of Title 58, Chapter
37, Utah Controlled Substances Act; Title 58, Chapter 37c, Utah Controlled Substances Precursor Act; Title 58, Chapter 37d, Clandestine Drug
Lab Act; punishable by a term of imprisonment of more than one year;
(oo) any act prohibited by the criminal provisions of the Utah Uniform
Securities Act and punishable by a term of imprisonment of more than one
year, Title 61, Chapter 1; or
(pp) attempt, Section 76-4-101; conspiracy, Section 76-4-201; solicitation, Section 76-4-203; to commit any of the offenses enumerated above so
long as the attempt, conspiracy or solicitation offense is punishable by a
term of imprisonment of more than one year.
History: C. 1958, 77-23a-8, enacted by L.
1980,ch.15,§ 2;1988,ch.251,§
6;1989,ch.
122, § 4; 1991, ch. 10, § 12; 1993, ch. 38, § 98;
1994, ch. 201, § 2.
Amendment Notes. - The 1991 amendment, effective April 29, 1991, substituted "homicide"for "murder" in Subsection (2)(a).
The 1993 amendment, effective May 3, 1993,
substituted "or district attorney or his deputy"
for "or deputy county attorney" near the beginning of Subsection (1).
The 1994 amendment, effective May 2, 1994,
in Subsection (1), substituted the phrase beginning "any assistant attorney general" and ending "or by the district attorney" for "or any
assistant attorney general, or any county attorney or district attorney or his deputy" and

inserted "the federal government" and "of the
state"; added the language beginning with "the
interception" at the end of the introductory
language of Subsection (2); rewrote Subsection
(2)(a) which read "the interception sought may
provide or has provided evidence of the commission of the offense of homicide, kidnapping,
gambling, robbery, bribery, extortion, or dealing
in narcotic drugs, marihuana, or other dangerous drugs, or other offense dangerous to life,
limb, or property, and the offense is punishable
by imprisonment for more than one year; or";
rewrote Subsection (2)(b) which read "the interception sought may provide or has provided
evidence of a conspiracy to commit any of the
offenses under Subsection (2)(a)"; and added
Subsections (2)(c) to (2)(pp).

NOTES TO DECISIONS
Cited in State v. Hunt, 781 P.2d 473 (Utah
Ct. App. 1989); State v. Peterson, 841 P.2d 21
(Utah Ct. App. 1992).

COLLATERAL REFERENCES
Am. Jur. 2d. - 74 Am. Jur. 2d Telecommunications § 213.

Key Numbers. 496.

77-23a-9. Disclosure or use of intercepted

Telecommunications

<S=>

information.

(1) Any investigative or law enforcement officer who, by any means authorized by this chapter, has obtained knowledge of the contents of any wire,
electronic, or oral communication, or evidence derived from any of these, may
disclose those contents to another investigative or law enforcement officer to
the extent that the disclosure is appropriate to the proper performance of the
official duties of the officer making or receiving the disclosure.
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(2) Any investigative or law enforcement officer who, by any means authorized by this chapter, has obtained knowledge of the contents of any wire,
electronic, or oral communication or evidence derived from any of them may
use those contents to the extent the use is appropriate to the proper performance of his official duties.
(3) Any person who has received, by any means authorized by this chapter,
any information concerning a wire, electronic, or oral communication or
evidence derived from any of them intercepted in accordance with this chapter
may disclose the contents of that communication or the derivative evidence
while giving testimony under oath or affirmation in any proceeding held under
the authority of the United States or of any state or political subdivision.
(4) An otherwise privileged wire, electronic, or oral communication intercepted in accordance with, or in violation of, the provisions of this chapter does
not lose its privileged character.
(5) When an investigative or law enforcement officer, while engaged in
intercepting wire, electronic, or oral communications in the manner authorized, intercepts wire, electronic, or oral communications relating to offenses
other than those specified in the order of authorization or approval, the
contents, and evidence derived from the contents, may be disclosed or used as
provided in Subsections (1) and (2). The contents and any evidence derived
from them may be used under Subsection (3) when authorized or approved by
a judge of competent jurisdiction, if the judge finds on subsequent application
that the contents were otherwise intercepted in accordance with this chapter.
The application shall be made as soon as practicable.
History: C. 1953, 77-23a-9, enacted by L.
1980,ch. 15,§ 2; 1988,ch.251,§
7.

COLLATERAL REFERENCES

A.L.R. - Right of accused in state courts to
inspection or disclosure of tape recording of his
own statements, 10 A.L.R.4th 1092.

77-28a-10.

Application for order - Authority of order Emergency action - Application - Entry Conditions - Extensions - Recordings - Ad·
missibility or suppression - Appeal by state.

(1) Each application for an order authorizing or approving the interception
of a wire, electronic, or oral communication shall be made in writing, upon oath
or affirmation to a judge of competent jurisdiction, and shall state the
applicant's authority to make the application. Each application shall include:
(a) the identity of the investigative or law enforcement officer making
the application, and the officer authorizing the application;
(b) a full and complete statement of the facts and circumstances relied
upon by the applicant to justify his belief that an order should be issued,
including:
(i) details regarding the particular offense that has been, is being,
or is about to be committed;
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(ii) except as provided in Subsection (12), a particular description of
the nature and location of the facilities from which or the place where
the communication is to be intercepted;
(iii) a particular description of the type of communication sought to
be intercepted; and
(iv) the identity of the person, if known, committing the offense and
whose communication is to be intercepted;
(c) a full and complete statement as to whether other investigative
procedures have been tried and failed or why they reasonably appear to be
either unlikely to succeed if tried or too dangerous;
(d) a statement of the period of time for which the interception is
required to be maintained, and if the investigation is of a nature that the
authorization for interception should not automatically terminate when
the described type of communication has been first obtained, a particular
description of facts establishing probable cause to believe that additional
communications of the same type will occur thereafter;
(e) a full and complete statement of the facts concerning all previous
applications known to the individual authorizing and the individual
making the application, made to any judge for authorization to intercept,
or for approval of interceptions of wire, electronic, or oral communications
involving any of the same persons, facilities, or places specified in the
application, and the action taken by the judge on each application;
(f) when the application is for the extension of an order, a statement
setting forth the results so far obtained from the interception, or a
reasonable explanation of the failure to obtain results; and
(g) additional testimony or documentary evidence in support of the
application as the judge may require.
(2) Upon application the judge may enter an ex parte order, as requested or
as modified, authorizing or approving interception of wire, electronic, or oral
communications within the territorial jurisdiction of the state if the judge
determines on the basis of the facts submitted by the applicant that:
(a) there is probable cause for belief that an individual is committing,
has committed, or is about to commit a particular offense under Section
77-23a-8;
(b) there is probable cause for belief that particular communications
concerning that offense will be obtained through the interception;
(c) normal investigative procedures have been tried and have failed or
reasonably appear to be either unlikely to succeed if tried or too dangerous; and
(d) except as provided in Subsection (12), there is probable cause for
belief that the facilities from which or the place where the wire, electronic,
or oral communications are to be intercepted are being used, or are about
to be used, in connection with the commission of the offense, or are leased
to, listed in the name of, or commonly used by that person.
(3) Each order authorizing or approving the interception of any wire,
electronic, or oral communication shall specify:
(a) the identity of the person, if known, whose communications are to be
intercepted;
(b) except as provided in Subsection (12), the nature and location of the
communications facilities as to which, or the place where, authority to
intercept is granted;
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(c) a particular description of the type of communication sought to be
intercepted, and a statement of the particular offense to which it relates;
(d) the identity of the agency authorized to intercept the communications, and of the persons authorizing the application; and
(e) the period of time during which the interception is authorized,
including a statement as to whether the interception shall automatically
terminate when the described communication has been first obtained.
(4) An order authorizing the interception of a wire, electronic, or oral
communication shall, upon request of the applicant, direct that a provider of
wire or electronic communications service, landlord, custodian, or other person
shall furnish the applicant forthwith all information, facilities, and technical
assistance necessary to accomplish the interception unobtrusively and with a
minimum of interference with the services that the provider, landlord, custodian, or person is according the person whose communications are to be
intercepted. Any provider of wire or electronic communications service, landlord, custodian, or other person furnishing the facilities or technical assistance
shall be compensated by the applicant for reasonable expenses involved in
providing the facilities or systems.
(5) (a) An order entered under this chapter may not authorize or approve
the interception of any wire, electronic, or oral communication for any
period longer than is necessary to achieve the objective of the authorization, but in any event for no longer than 30 days. The 3O-day period begins
on the day the investigative or law enforcement officer first begins to
conduct an interception under the order, or ten days after the order is
entered, whichever is earlier.
(b) Extensions of an order may be granted, but only upon application for
an extension made under Subsection (1), and if the court makes the
findings required by Subsection (2). The period of extension may be no
longer than the authorizing judge considers necessary to achieve the
purposes for which it was granted, but in no event for longer than 30 days.
(c) Every order and extension shall contain a provision that the authorization to intercept shall be executed as soon as practicable, shall be
conducted so as to minimize the interception of communications not
otherwise subject to interception under this chapter, and must terminate
upon attainment of the authorized objective, or in any event within 30
days.
(d) If the intercepted communication is in a code or foreign language,
and an expert in that foreign language or code is not reasonably available
during the interception period, the minimizing of the interception may be
accomplished as soon as practicable after the interception.
(e) An interception under this chapter may be conducted in whole or in
part by government personnel or by an individual under contract with the
government and acting under supervision of an investigative or law
enforcement officer authorized to conduct the interception.
(6) When an order authorizing interception is entered under this chapter,
the order may require reports to be made to the judge who issued the order,
showing what progress has been made toward achievement of the authorized
objective and the need for continued interception. These reports shall be made
at intervals the judge may require.
(7) Notwithstanding any other provision of this chapter, any investigative or
law enforcement officer who is specially designated by either the attorney
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general, a county attorney or district attorney as provided under Sections
17-18-1and 17-18-1.7 may intercept wire, electronic, or oral communication if
an application for an order approving the interception is made in accordance
with this section and within 48 hours after the interception has occurred or
begins to occur, when the investigative or law enforcement officer reasonably
determines that:
(a) an emergency situation exists that involves:
(i) immediate danger of death or serious physical injury to any
person;
(ii) conspiratorial activities threatening the national security interest; or
(iii) conspiratorial activities characteristic of organized crime, that
require a wire, electronic, or oral communication to be intercepted
before an order authorizing interception can, with diligence, be
obtained; and
(b) there are grounds upon which an order could be entered under this
chapter to authorize the interception.
(8) (a) In the absence of an order under Subsection (7), the interception
immediately terminates when the communication sought is obtained or
when the application for the order is denied, whichever is earlier.
(b) If the application for approval is denied, or in any other case where
the interception is terminated without an order having been issued, the
contents of any wire, electronic, or oral communication intercepted shall
be treated as having been obtained in violation of this chapter, and an
inventory shall be served as provided for in Subsection (9)(d) on the person
named in the application.
(9) (a) The contents of any wire, electronic, or oral communication intercepted by any means authorized by this chapter shall, if possible, be
recorded on tape or wire or other comparable device. The recording of the
contents of any wire, electronic, or oral communication under this subsection shall be done so as to protect the recording from editing or other
alterations. Immediately upon the expiration of the period of an order, or
extension, the recordings shall be made available to the judge issuing the
order and sealed under his directions. Custody of the recordings shall be
where the judge orders. The recordings may not be destroyed, except upon
an order of the issuing or denying judge. In any event, it shall be kept for
ten years. Duplicate recordings may be made for use or disclosure under
Subsections 77-23a-9(1) and (2) for investigations. The presence of the seal
provided by this subsection, or a satisfactory explanation for the absence
of one, is a prerequisite for the use or disclosure of the contents of any wire,
electronic, or oral communication or evidence derived from it under
Subsection 77-23a-9(3).
(b) Applications made and orders granted under this chapter shall be
sealed by the judge. Custody of the applications and orders shall be where
the judge directs. The applications and orders shall be disclosed only upon
a showing of good cause before a judge of competent jurisdiction and may
not be destroyed, except on order of the issuing or denying judge. But in
any event they shall be kept for ten years.
(c) Any violation of any provision of this subsection may be punished as
contempt of the issuing or denying judge.
(d) Within a reasonable time, but not later than 90 days after the filing
of an application for an order of approval under Subsection 77-23a-10(7)
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that is denied or the termination of the period of an order or extensions,
the issuing or denying judge shall cause to be served on the persons named
in the order or the application, and other parties to the intercepted
communications as the judge determines in his discretion is in the interest
of justice, an inventory, which shall include notice of:
(i) the entry of the order or application;
(ii) the date of the entry and the period of authorization, approved
or disapproved interception, or the denial of the application; and
(iii) that during the period wire, electronic, or oral communications
were or were not intercepted.
(e) The judge, upon filing of a motion, may in his discretion make
available to the person or his counsel for inspection the portions of the
intercepted communications, applications, and orders the judge determines to be in the interest of justice. On an ex parte showing of good cause
to a judge of competent jurisdiction the serving of the inventory required
by this subsection may be postponed.
(10) The contents of any intercepted wire, electronic, or oral communication,
or evidence derived from any of them, may not be received in evidence or
otherwise disclosed in any trial, hearing, or other proceeding in a federal or
state court unless each party, not less than ten days before the trial, hearing,
or proceeding, has been furnished with a copy of the court order, and
accompanying application, under which the interception was authorized or
approved. This ten-day period may be waived by the judge if he finds that it
was not possible to furnish the party with the above information ten days
before the trial, hearing, or proceeding and that the party will not be
prejudiced by the delay in receiving the information.
(11) (a) Any aggrieved person in any trial, hearing, or proceeding in or
before any court, department, officer, agency, regulatory body, or other
authority of the United States, the state, or a political subdivision may
move to suppress the contents of any intercepted wire, electronic, or oral
communication, or evidence derived from any of them, on the grounds
that:
(i) the communication was unlawfully intercepted;
(ii) the order of authorization or approval under which it was
intercepted is insufficient on its face; or
(iii) the interception was not made in conformity with the order of
authorization or approval.
(b) The motion shall be made before the trial, hearing, or proceeding
unless there was no opportunity to make the motion or the person was not
aware of the grounds of the motion. If the motion is granted, the contents
of the intercepted wire, electronic, or oral communication, or evidence
derived from any of them, shall be treated as having been obtained in
violation of this chapter. The judge, upon the filing of the motion by the
aggrieved person, may in his discretion make available to the aggrieved
person or his counsel for inspection portions of the intercepted communication or evidence derived from them as the judge determines to be in the
interests of justice.
(c) In addition to any other right to appeal, the state or its political
subdivision may appeal from an order granting a motion to suppress made
under Subsection (a), or the denial of an application for an order of
approval, if the attorney bringing the appeal certifies to the judge or other
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official granting the motion or denying the application that the appeal is
not taken for the purposes of delay. The appeal shall be taken within 30
days after the date the order was entered and shall be diligently prosecuted.
(12) The requirements of Subsections (l)(b)(ii), and (2)(d), and (3)(b) of this
section relating to the specification of the facilities from which, or the place
where, the communication is to be intercepted do not apply if:
(a) in the case of an applicant regarding the interception of an oral
communication;
(i) the application is by a law enforcement officer and is approved
by the state attorney general, a deputy attorney general, a county
attorney or district attorney, or a deputy county attorney or deputy
district attorney;
(ii) the application contains a full and complete statement of why
the specification is not practical, and identifies the person committing
the offense and whose communications are to be intercepted; or
(iii) the judge finds that the specification is not practical; and
(b) in the case of an application regarding wire or electronic communication:
(i) the application is by a law enforcement officer and is approved
by the state attorney general, a deputy attorney general, a county
attorney or district attorney, or a deputy county attorney or deputy
district attorney;
(ii) the application identifies the person believed to be committing
the offense and whose communications are to be intercepted, and the
applicant makes a showing of a purpose, on the part of that person, to
thwart interception by changing facilities; and
(iii) the judge finds that the purpose has been adequately shown.
(13) (a) An interception of a communication under an order regarding
which the requirements of Subsections (l)(b)(ii), (2)(d), and (3)(b) do not
apply by reason of Subsection (12), does not begin until the facilities from
which, or the place where, the communication is to be intercepted is
ascertained by the person implementing the interception order.
(b) A provider of wire or electronic communications service that has
received an order under Subsection (12)(b) may move the court to modify
or quash the order on the ground that its assistance with respect to the
interception cannot be performed in a timely or reasonable fashion. The
court, upon notice to the government, shall decide the motion expeditiously.
History: C. 1953, 77-23a-10, enacted by L.
1980,ch.15,§ 2;1988,ch.251,§
8;1989,ch.
122,§ 5; 1993, ch. 38, § 99; 1994, ch. 201, § 3.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, substituted "or
district attorney as provided under Sections
17-18-1and 17-18-1.7 or his deputy'' for "or a
deputy county attorney" and made stylistic

changes in Subsection (7) and inserted "or district attorney" and "or deputy district attorney"
in Subsections (12)(a)(i) and (12)(b)(i).
The 1994 amendment, effective May 2, 1994,
deleted "an assistant attorney general" after
"attorney general" and "or his deputy" after
"17-18-1.7" in the introductory language of Subsection (7) and made stylistic changes.
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NOTES TO DECISIONS
only that the order provide a general instruction that the officers minimize the interception
of irrelevant communications, and a wiretap
that did so met this minimization requirement.
State v. Gallegos, 851 P.2d 1185 (Utah Ct. App.
1993).

ANALYSIS

Minimization.
Cited.

Minimization.
This section does not require an explanation
of the manner, method, or procedures for minimization of interception. Rather it requires

Cited in State v. Hunt, 781 P.2d 473 (Utah
Ct. App. 1989).

COLLATERAL REFERENCES

Am. Jur. 2d. - 74 Am. Jur. 2d Telecommunications § 213.
A.L.R. - Omission or inaudibility of portions of sound recording as affecting its admissibility in evidence, 57 A.L.R.3d 746.
Admissibility in evidence of sound recording

77-23a-11.

as affected by hearsay and best evidence rules,
58 A.L.R.3d 598.
Intrusion by news-gathering entity as invasion of right of privacy, 69 A.L.R.4th 1059.
Key Numbers. - Telecommunications e:=>
496.

Civil remedy for unlawful interception
tion for relief.

- Ac-

(1) Except under Subsections 77-23a-4(3), (4), and (5), a person whose wire,
electronic, or oral communication is intercepted, disclosed, or intentionally
used in violation of this chapter may in a civil action recover relief as
appropriate from the person or entity that engaged in the violation.
(2) In an action under this section appropriate relief includes:
(a) preliminary and other equitable or declaratory relief as is appropriate;
(b) damages under Subsection (3) and punitive damages in appropriate
cases; and
(c) a reasonable attorney's fee and reasonably incurred litigation costs.
(3) (a) In an action under this section, if the conduct in violation of this
chapter is the private viewing of a private satellite video communication
that is not scrambled or encrypted, or if the communication is a radio
communication that is transmitted on frequencies allocated under Subpart (D), Part 74, Rules of the Federal Communications Commission, that
is not scrambled or encrypted, and the conduct is not for a tortious or
illegal purpose or for purposes of direct or indirect commercial advantage
or private commercial gain, the court shall assess damages as follows:
(i) if the person who engaged in the conduct has not previously been
enjoined under Subsection 77-23a-4(11) and has not been found liable
in a prior civil action under this section, the court shall assess the
greater of the sum of actual damages suffered by the plaintiff, or the
statutory damages of not less than $50 nor more than $500;
(ii) if on one prior occasion the person who engaged in the conduct
has been enjoined under Subsection 77-23a-4(11) or has been liable in
a civil action under this section, the court shall assess the greater of
the sum of actual damages suffered by the plaintiff, or statutory
damages of not less than $100 and not more than $1,000;
(b) in any other action under this section, the court may assess as
damages whichever is the greater of:
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(i) the sum of the actual damages suffered by the plaintiff and any
profits made by the violator as a result of the violations; or
(ii) statutory damages of $100 a day for each day of violation, or
$10,000, whichever is greater.
(4) A good faith reliance on any of the following is a complete defense against
any civil or criminal action brought under this chapter or any other law:
(a) a court order, a warrant, a grand jury subpoena, a legislative
authorization, or a statutory authorization;
(b) a request of an investigative or law enforcement officer under
Subsection 77-23a-10(7); or
(c) a good faith determination that Section 77-23a-4 permitted the
conduct complained of.
(5) A civil action under this section may not be commenced later than two
years after the date upon which the claimant first has a reasonable opportunity to discover the violation.
(6) The remedies and sanctions described in this chapter regarding the
interception of electronic communications are the only judicial remedies and
sanctions for nonconstitutional violations of this chapter involving these
communications.
History: C. 1953, 77-23a-11, enacted by L.
1980,ch.15,§ 2;1988,ch.251,§
9;1989,ch.
122, § 6.
COLLATERAL REFERENCES
Am. Jur. 2d. - 74 Am. Jur. 2d Telecommunications § 218.
C.J.S. - 86 C.J.S. Telegraphs, Telephones,
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Radio, and Television § 287.
Key Numbers. - Telecommunications
498.

Enjoining a violation ney general.

<S=>

Civil action by attor-

(1) When it appears that a person is engaged or is about to engage in any act
that constitutes or will constitute a felony violation of this chapter or is
otherwise prohibited by this chapter, the attorney general may initiate a civil
action in a district court of the state to enjoin the violation.
(2) The court shall proceed as soon as practicable to the hearing and
determination of the action and may at any time before final determination
enter a restraining order or prohibition, or take other action as warranted to
prevent a continuing and substantial injury to the state or to any person or
class of persons for whose protection the action is brought.
(3) A proceeding under this section is governed by the Utah Rules of Civil
Procedure, except if an information has been filed or an indictment has been
returned against the respondent, discovery is governed by the Utah Rules of
Criminal Procedure.
History: C. 1953, 77-23a-12, enacted by L.
1988, ch. 251, § 10; 1989, ch. 122, § 7.
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Installation of device
quired - Penalty.

when court order re-

(1) Except as provided in this section, a person may not install or use a pen
register or trap or trace device without previously obtaining a court order
under Section 77-23a-15, or under federal law.
(2) Subsection (1) does not apply to the use of a pen register or trap and
trace device by a provider of electronic or wire communications services:
(a) relating to the operation, maintenance, and testing of a wire or
electronic communications service or to the protection of the rights or
property of the provider, or to the protection of users of that service from
abuse of service or unlawful use of service; or
(b) to record that a wire or electronic communication was initiated or
completed to protect the provider, another provider furnishing service
toward the completion of the wire communication, or a user of that service
from fraudulent, unlawful, or abusive use of that service; or
(c) when the consent of the user of that service has been obtained.
(3) A knowing or intentional violation of Subsection (1) is a class B
misdemeanor.
History: C. 1953, 77-23a-13, enacted by L.
1988, ch. 251, § 11; 1991, ch. 241, § 105.
Amendment Notes. - The 1991 amend-

77-23a-14.

ment, effective April 29, 1991, substituted
"class B" for "class A:' in Subsection (3).

Court order for installation

-Application.

(1) The attorney general, a deputy attorney general, a county attorney or
district attorney, a deputy county attorney or deputy district attorney, or a
prosecuting attorney for a political subdivision of the state, or a law enforcement officer, may make application for an order or extension of an order under
Section 77-23a-15 authorizing or approving the installation and use of a pen
register or trap and trace device, in writing and under oath or equivalent
affirmation, to a court of competent jurisdiction.
(2) An application under Subsection (1) shall include:
(a) the identity of the attorney for the government or the law enforcement or investigative officer making the application and the identity of the
law enforcement agency conducting the investigation; and
(b) a certification by the applicant that the information likely to be
obtained is relevant to an ongoing criminal investigation being conducted
by that agency.
History: C. 1953, 77-23a-14, enacted by L.
1988,ch.251,§
12;1993,ch.38,§
100.
Amendment Notes. - The 1993 amend-

77-23a-15.

ment, effective May 3, 1993, inserted "or district attorney" and "or deputy district attorney"
near the beginning of Subsection (1).

Order for installation - Contents -Duration
- Extension - Disclosure.

(1) In general, upon an application made under Section 77-23a-14, the court
shall enter an ex parte order authorizing the installation and use of a pen
register or trap and trace device within the jurisdiction of the court, if the court
finds that the attorney for the government or the law enforcement or
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(b) a certification by the applicant that the information likely to be
obtained is relevant to an ongoing criminal investigation being conducted
by the investigating agency;
(c) a statement of the offense to which the information likely to be
obtained relates;
(d) a statement whether it may be necessary to use and monitor the
mobile tracking device outside the jurisdiction of the court from which
authorization is being sought; and
(e) a statement identifying the vehicle, container, or item to which, in
which, or on which the mobile tracking device is to be attached or placed
and, if known to the applicant, a statement identifying the owner or
possessor of that vehicle, container, or item.
(4) Upon application made as provided under Subsection (3), the court, ifit
finds that the certification and statement required by Subsection (3) have been
made in the application, may enter an ex parte order authorizing the
installation and use of a mobile tracking device. The order may authorize the
use of the device within the jurisdiction of the court and outside that
jurisdiction but within the state of Utah if the device is installed within the
jurisdiction of the court.
(5) The district judge who issued the order shall be notified by the applicant,
in writing, within ten days after the mobile tracking device has been activated
in place on or within the vehicle, container, or item. If no notice is received
within ten days after issuance of the order, the order shall be returned to the
district judge to be recalled.
(6) For the purpose of placing a mobile tracking device, entry upon private
property, the passenger compartment of a vehicle, or any other area subject to
a reasonable expectation of privacy is prohibited unless the applicant first
obtains consent or authority for such an entry pursuant to the provisions of
Title 77, Chapter 23, Search and Administrative Warrants.
(7) The order authorizing use of a mobile tracking device shall expire 60
days after the date the mobile tracking device was activated in place. For good
cause shown, the district judge may grant an extension for an additional
6O-day period.
(8) Nothing in this part shall prohibit a person other than an investigative
or law enforcement officer, as defined in Subsection 77-23a-3(11), from installing and using a mobile tracking device upon or with property belonging to and
under the lawful dominion and control of that person.
History: C. 1953, 77-23a-15.5, enacted by
L. 1994, ch. 201, § 4.
Effective Dates. - Laws 1994, ch. 201

77-23a-16.

became effective on May 2, 1994, pursuant to
Utah Const., Art. VI, Sec. 25.

Communications providerCooperation and
support services - Compensation
- Liability
defense.

(1) Upon the request of an attorney for the government or an officer of a law
enforcement agency authorized to install and use pen registers under this
chapter, a provider of wire or electronic communications service, landlord,
custodian, or other person shall furnish investigative or law enforcement
officers forthwith all information, facilities, and technical assistance necessary
to accomplish the installation of the pen register unobtrusively and with a
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minimum of interference with the services the person ordered by the court
accords the party regarding whom the installation and use is to take place, if
such assistance is directed by a court order as provided in Subsection
77-23a-15(2)(b) of this chapter.
(2) (a) Upon request of an attorney for the government or an officer of a law
enforcement agency authorized to receive the results of a trap and trace
device under this chapter, a provider of wire or electronic communications
service, landlord, custodian, or other person shall install the device
forthwith on the appropriate line.
(b) He shall also furnish the investigative or law enforcement officer all
additional information, facilities, and technical assistance, including installation and operation of the device unobtrusively and with a minimum
of interference with the services that the person so ordered by the court
accords the party with respect to whom the installation and use is to take
place, if the installation and assistance is directed by a court order under
Section 77-23a-15(2)(b).
(c) Unless otherwise ordered by the court, the results of the trap and
trace device shall be furnished to the officer of the law enforcement agency
designated by the court, at reasonable intervals and during regular
business hours, for the duration of the order.
(3) A provider of wire or electronic communications service, landlord,
custodian, or other person who furnishes facilities or technical assistance
under this section shall be reasonably compensated for reasonable expenses
incurred in providing the facilities and assistance.
(4) A cause of action does not lie in any court against the provider of wire or
electronic communications service, its officers, employees, agents, or other
specified persons, for providing information, facilities, or assistance in accordance with the terms of a court order under this chapter.
(5) A good faith reliance on a court order, a legislative authorization, or a
statutory authorization, is a complete defense against any civil or criminal
action brought under this chapter or any other law.
History: C. 1953, 77-23a-16, enacted by L.
1988, ch. 251, § 14.
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Definitions.

(1) As used in this chapter, "remote computing service" means provision to
the public of computer storage or processing services by means of an electronic
communications system.
(2) The definitions of terms in Section 77-23a-3 apply to this chapter.
History: C. 1953, 77-23b-1, enacted by L.
1988, ch. 251, § 15; 1989, ch. 122, § 8.

77-23b-2.

Interference with access to stored communication - Offenses - Penalties.

(1) Except under Subsection (3), a person who obtains, alters, or prevents
authorized access to a wire or electronic communication while it is in electronic
storage in the system shall be punished under Subsection (2) if he:
(a) intentionally accesses without authorization a facility through
which an electronic communications service is provided; or
(b) intentionally exceeds an authorization to access that facility.
(2) A person who commits a violation of Subsection (1) is:
(a) if the offense is committed for purposes of commercial advantage,
malicious destruction, or damage, or private commercial gain, guilty of a:
(i) third degree felony for the first offense under this subsection;
and
(ii) second degree felony for any subsequent offense; and
(b) class B misdemeanor in any other case.
(3) Subsection (1) does not apply to conduct authorized:
(a) by the person or entity providing a wire or electronic communications service;
(b) by a user of that service with respect to a communication of or
intended for that user; or
(c) under Sections 77-23a-10, 77-23b-4, and 77-23b-5.
History: C. 1953, 77-23b-2, enacted by L.
1988, ch. 251, § 16; 1991, ch. 241, § 106.
Amendment Notes. - The 1991 amend-

77-23b-3.

ment, effective April 29, 1991, substituted
"class B" for "class A" in Subsection (2)(b).

Revealing stored electronic
Prohibitions - Penalties.

communication

-

(1) Except under Subsection (2):
(a) the person or entity providing an electronic communications service
to the public may not knowingly divulge to any person or entity the
contents of a communication while in electronic storage by that service;
and
(b) a person or entity providing a remote computing service to the public
may not knowingly divulge to any person or entity the contents of any
communication that is carried or maintained on that service:
(i) on behalf of and received by means of electronic transmission
from or created by means of computer processing of communications
received by means of electronic transmission from a subscriber or
customer of the service; and
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(ii) solely for the purpose of providing storage or computer processing services to the subscriber or customer, if the provider is not
authorized to access the contents of any communications for the
purpose of providing any services other than storage or computer
processing.
(2) A person or entity may divulge the contents of a communication:
(a) to an addressee or intended recipient of the communication or an
agent of the addressee or intended recipient;
(b) as otherwise authorized under Section 77-23a-4, 77-23a-8, or 7723b-4;
(c) with the lawful consent of the originator or addressee or intended
recipient of the communication, or the subscriber in the case of remote
computing service;
(d) to a person employed or authorized, or whose facilities are used to
forward the communication to its destination;
(e) as may be necessarily incident to the rendition of the service or the
protection of the rights or property of the provider of that service; or
(f) to a law enforcement agency, if the contents:
(i) were inadvertently obtained by the service provider; and
(ii) appear to pertain to the commission of a criminal offense.
History: C. 1953, 77-23b-3, enacted by L.
1988, ch. 251, § 17; 1989, ch. 122, § 9.

77-23b-4.

Disclosure by a provider - Grounds for requiring disclosure - Court order.

(1) (a) A government entity may only require the disclosure by a provider of
electronic communication services of the contents of an electronic communication that is in electronic storage in an electronic communication
system for 180 days or less pursuant to a warrant issued under the Utah
Rules of Criminal Procedure or an equivalent federal warrant.
(b) A governmental entity may require the disclosure, by a provider of
electronic communication systems, of the contents of an electronic communication that has been in electronic storage in an electronic communication system for more than 180 days under Subsection (2).
(2) (a) A governmental entity may require a provider of remote computing
services to disclose the contents of any electronic communications to which
Subsection (2)(a) is made applicable by Subsection (2)(b):
(i) without required notice to the subscriber or customer, if the
governmental entity obtains a warrant issued under the Utah Rules
of Criminal Procedure or an equivalent federal warrant; or
(ii) with prior notice from the governmental agency to the subscriber or customer if the governmental entity:
(A) uses an administrative subpoena authorized by a state or
federal statute or a state or federal grand jury subpoena; or
(B) obtains a court order for disclosure under Subsection (4),
except delayed notice may be given under Section 77-23b-6.
(b) Subsection (2)(a) applies to any electronic communication that is
held or maintained on that service:
(i) on behalf of and received by means of electronic transmission
from or created by means of computer processing of communications
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received by means of electronic transmission from a subscriber or
customer of the remote computing service; and
(ii) solely for the purpose of providing storage or computer processing services to the subscriber or customer, if the provider is not
authorized to access the contents of any communication for purposes
of providing any services other than storage or computer processing.
(3) (a) (i) Except under Subsection (3)(a)(ii), a provider of electronic communication services or remote computing services may disclose a
record or other information pertaining to a subscriber to or customer
of the service, not including the contents of communication covered by
Subsection (1) or (2), to any person other than a governmental agency.
(ii) A provider of electronic communication services or remote
computing services shall disclose a record or other information
pertaining to a subscriber to or customer of the service, not including
the contents of communication covered by Subsection (1) or (2), to a
governmental entity only when the entity:
(A) uses an administrative subpoena authorized by a state or
federal statute or a state or federal grand jury subpoena;
(B) obtains a warrant issued under the Utah Rules of Criminal
Procedure or an equivalent federal warrant;
(C) obtains a court order for the disclosure under Subsection
(4); or
(D) has the consent of the subscriber or customer to the
disclosure.
(b) A governmental entity receiving records or information under this
subsection is not required to provide notice to a subscriber or customer.
(4) (a) A court order for disclosure under Subsection (2) or (3) may be issued
only if the governmental entity shows there is reason to believe the
contents of a wire or electronic communication, or the records or other
information sought, are relevant to a legitimate law enforcement inquiry.
(b) A court issuing an order under this section, on a motion made
promptly by the service provider, may quash or modify the order, if the
information or records requested are unusually voluminous in nature or
compliance with the order otherwise would cause an undue burden on the
provider.
(5) A cause of action does not lie in any court against any provider of wire or
electronic communications services, its officers, employees, agents, or other
specified persons, for providing information, facilities, or assistance in accordance with the terms of a court order, warrant, subpoena, or certification under
this chapter.
History: C. 1953, 77-23b-4, enacted by L.
1988,ch.251,§
18.

77-23b-5.

Backup copy of communications
- When required of provider - Court order - Procedures.

(1) (a) A governmental entity acting under Subsection 77-23b-4(2)(b) may

include in its subpoena or court order a requirement that the service
provider to whom the request is directed create a backup copy of the
contents of the electronic communications sought in order to preserve
those communications. Without notifying the subscriber or customer of the
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subpoena or court order, the service provider shall create the backup as
soon as practicable, consistent with its regular business practices. The
provider shall also confirm to the governmental entity that the backup
copy has been made. The backup copy shall be created within two business
days after receipt by the service provider of the subpoena or court order.
(b) Notice to the subscriber or customer shall be made by the governmental entity within three days after receipt of confirmation, unless the
notice is delayed under Subsection 77-23b-6(1).
(c) The service provider may not destroy the backup copy until the later
of:
(i) the delivery of the information; or
(ii) the resolution of any proceedings, including appeals of any
proceeding, concerning the government's subpoena or court order.
(d) The service provider shall release the backup copy to the requesting
governmental entity no sooner than 14 days after the governmental
entity's notice to the subscriber or customer, if the service provider:
(i) has not received notice from the subscriber or customer that the
subscriber or customer has challenged the governmental entity's
request; and
(ii) has not initiated proceedings to challenge the request of the
governmental entity.
(e) A governmental entity may seek to require the creation ofa backup
copy under Subsection (l)(a) ifin its sole discretion the entity determines
that there is reason to believe that notification under Section 77-23b-4 of
the existence of the subpoena or court order may result in destruction of or
tampering with evidence. This determination is not subject to challenge by
the subscriber, customer, or service provider.
(2) (a) Within 14 days after notice by the governmental entity to the
subscriber or customer under Subsection (l)(b), the subscriber or customer
may file a motion to quash the subpoena or vacate the court order, with
copies served upon the governmental entity, and with written notice of the
challenge to the service provider. A motion to vacate a court order shall be
filed in the court that issues the order. A motion to quash a subpoena shall
be filed in the appropriate district court. The motion or application shall
contain an affidavit or sworn statement:
(i) that the applicant is a customer or subscriber to the service from
which the contents of electronic communications maintained for him
have been sought; and
(ii) that the applicant's reason for believing the records sought are
not relevant to a legitimate law enforcement inquiry or that there has
not been substantial compliance with the provisions of this chapter in
some other respect.
(b) Service shall be made under this section upon a governmental entity
by delivering or mailing by registered or certified mail a copy of the papers
to the person, office, or department specified in the notice the customer
received under this chapter. For purposes of this subsection, "deliver" has
the same meaning as under the Utah Rules of Criminal Procedure.
(c) If the court finds that the customer has complied with Subsections
(2)(a) and (b), the court shall order the governmental entity to file a sworn
response, that may be filed in camera if the governmental entity includes
in its response the reasons making in camera review appropriate. If the
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court is unable to determine the motion or application on the basis of the
parties' initial allegations and respon~e, the court may_conduct additional
proceedings as it considers appropnate. All proceedings sh~ll be completed, and the motion or application decided, as soon as practicable after
the filing of the governmental entity's response.
(d) If the court finds that the applicant is not the subscriber or customer
for whom the communications sought by the governmental entity are
maintained, or that there is a reason to believe that the law enforcement
inquiry is legitimate and that the communications sought are relevant to
that inquiry, it shall deny the motion or application and order the process
enforced. If the court finds that the applicant is the subscriber or customer
for whom the communications sought by the governmental entity are
maintained, and that there is no reason to believe that the communications sought are relevant to a legitimate law enforcement inquiry, or that
there has not been substantial compliance with this chapter, it shall order
the process quashed.
(e) A court order denying a motion or application under this section is
not considered a final order, and no interlocutory appeal may be taken
from it by the customer or subscriber.
History: C. 1953, 77-23b-5, enacted by L.
1988, ch. 251, § 19.

77-23b-6.

Notifying subscriber or customer of court order
- Requested delay - Grounds - Limits.

(a) The governmental entity acting under Subsection 77-23b-4(2) may:
(i) if a court order is sought, include in the application a request for
an order delaying the notification requirement under Subsection
77-23b-4(2) for not to exceed 90 days and, if the court determines there
is reason to believe that notification of existence of the court order
may have an adverse result under Subsection (l)(b), the court shall
grant the order; or
(ii) if an administrative subpoena authorized by a state or federal
statute or a state or federal grand jury subpoena is obtained, delay the
notification required under Subsection 77-23b-4(2) for not to exceed 90
days, upon the execution of a written certification of a supervisory
official that there is reason to believe that the notification of the
existence of the subpoena may have an adverse result under Subsection (l)(b).
(b) An adverse result under Subsection (l)(a) is:
(i) endangering the life or physical safety of an individual;
(ii) flight from prosecution;
(iii) destruction of or tampering with evidence;
(iv) intimidation of potential witnesses; or
(v) otherwise seriously jeopardizing an investigation or unduly
delaying a trial.
(c) The governmental entity shall maintain a true copy of certification
under Subsection (l)(a)(ii).
(d) Extensions of the delay of notification under Section 77-23b-4 of up
to 90 days each, may be granted by the court upon application, or by

(1)
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certification by a governmental entity, but only in accordance with
Subsection (2).
(e) On expiration of the period of delay of notification under Subsection
(l)(a) or (d), the governmental entity shall serve upon, or deliver by
registered or first class mail, to the customer or subscriber a copy of the
process or request together with a notice:
(i) stating with reasonable specificity the nature of the law enforcement inquiry; and
(ii) informing the customer or subscriber:
(A) that information maintained for the customer or subscriber
by the service provider named in the process or request was
supplied to or requested by that governmental authority and the
date the supplying or request took place;
(B) that notification of the customer or subscriber was delayed;
(C) which governmental entity or court made the certification
or determination pursuant to which that delay was made; and
(D) which provision of this chapter allows the delay.
(f) As used in this subsection, "supervisory official" means the investigative agent in charge or assistant investigative agent in charge or an
equivalent of an investigative agency's headquarters or regional office; a
county sheriff or chief deputy sheriff, or police chief or assistant police
chief; the officer in charge of an investigative task force or the assistant
officer in charge; or the attorney general, an assistant attorney general, a
county attorney or district attorney, a deputy county attorney or deputy
district attorney, or the chief prosecuting attorney of any political subdivision of the state.
(2) A governmental entity acting under Section 77-23b-4, when not required
to notify the subscriber or customer under Subsection 77-23b-4(2)(a), or to the
extent that it may delay notice under Subsection (1), may apply to a court for
an order commanding the provider of electronic communications service or
remote computing service to whom a warrant, subpoena, or court order is
directed, for a period of time the court considers appropriate, to not notify any
other person of the existence of the warrant, subpoena, or court order. The
court shall enter the order if it determines that there is reason to believe that
notification of the existence of the warrant, subpoena, or court order will result
in:
(a) endangering the life or physical safety of an individual;
(b) flight from prosecution;
(c) destruction of or tampering with evidence;
(d) intimidation of potential witnesses; or
(e) otherwise seriously jeopardizing an investigation or unduly delaying
a trial.
History: C. 1953, 77-23b-6, enacted by L.
1988,cb.251,§ 20;1993,cb.38,§
101.
Amendment Notes. - The 1993 amendment, effective May 3, 1993, inserted "or dis-

trict attorney" and "or deputy district attorney"
and substituted "a deputy county attorney" for
"an assistant county attorney" near the end of
Subsection (l)(f).

77-23b-7. Fee for services of provider of information.
(1) (a) Except as otherwise provided in Subsection (3), a governmental
entity obtaining the contents of communications, records, or other infor705
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mation under Section 77-23b-4 or 77-23b-5 shall pay to the person or
entity assembling or providing the information a reimbursement fee for
the costs reasonably necessary and directly incurred in searching for,
assembling, reproducing, or otherwise providing the information.
(b) The reimbursement costs shall include any costs due to the necessary disruption of normal operations of any electronic communications
service or remote computing service in which the information may be
stored.
(2) The fee amount under Subsection (1) shall be mutually agreed upon by
the governmental entity and the person or entity providing the information, or
in the absence of agreement, shall be as determined by the court:
(a) that issued the order for production of the information; or
(b) before which a criminal prosecution relating to the information
would be brought, if no court order was issued for production of the
information.
(3) The requirement of Subsection (1) does not apply to records or other
information maintained by a communications common carrier that relate to
telephone toll records and telephone listings obtained under Section 77-23b-4.
However, the court may order a payment as described under Subsection (1) if
the court determines the information required is unusually voluminous in
nature or otherwise causes an undue burden on the provider.
History: C. 1958, 77-23b-7, enacted by L.
1988,ch.251,§ 21;1989,ch. 122,§ 10.

77-23b-8.

Violation of chapter - Civil action by provider
or subscriber - Good faith defense.

(1) Except under Subsection 77-23b-4(5), any provider of electronic communications service, subscriber, or customer aggrieved by any violation of this
chapter in which the conduct constituting the violation is engaged in with a
knowing or intentional state of mind may in a civil action recover from the
person or entity that engaged in that violation relief as is appropriate.
(2) In a civil action under this section, appropriate relief includes:
(a) preliminary and other equitable or declaratory relief as is appropriate;
(b) damages under Subsection (3); and
(c) a reasonable attorney's fee and other litigation costs reasonably
incurred.
(3) The court may assess as damages in a civil action under this section the
sum of the actual damages suffered by the plaintiff and any profits made by the
violator as a result of the violation, but in no case is a person entitled to recover
less than $1,000.
(4) A good faith reliance on any of the following is a complete defense to any
civil or criminal action brought under this chapter or any other law:
(a) a court warrant or order, a grand jury subpoena, legislative authorization, or a statutory authorization;
(b) a request of an investigative or law enforcement officer under
Subsection 77-23a-10(7); or
(c) a good faith determination that Subsection 77-23a-4(9) permitted
the conduct complained of.
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(5) A civil action under this section may not be commenced later than two
years after the date the claimant first discovered or had a reasonable
opportunity to discover the violation.
History: C. 1953, 77-23b-8, enacted by L.
1988, ch. 251, § 22; 1989, ch. 22, § 47; 1989,
ch.122, § 11.

77-23b-9.

Judicial
tions.

scope of chapter

remedies

and sanc-

The remedies and sanctions under this chapter are the only judicial
remedies and sanctions for nonconstitutional violations of this chapter.
History: C. 1953, 77-23b-9, enacted by L.
1988, ch. 251, § 23.

CHAPTER24
DISPOSAL OF PROPERTY RECEIVED BY
PEACE OFFICER
Section
77-24-1.
77-24-1.5.
77-24-2.

77-24-1.

Definitions - Safekeeping by
officer pending disposition Records required.
Safekeeping by officer pending
disposition - Records required.
Return of property not needed
as evidence - Procedure.

Definitions
disposition

Section
77-24-3.
77-24-4.
77-24-5.

Receipt from owner of returned
property.
Sale of unclaimed property Disposition of proceeds.
Property seized from person Duplicate receipts.

- Safekeeping by officer pending
- Records required.

As used in this chapter:
(1) "Custodial property" means tangible property:
(a) that comes into the possession of a peace officer through
execution of a search warrant;
(b) that comes into the possession of a peace officer pursuant to an
arrest of a person, with or without a warrant; or
(c) that he received or took as evidence in connection with any
public offense.
(2) "Intangible property" means:
(a) money, checks, drafts, deposits, interest, dividends, and income;
(b) credit balances, customer overpayments, gift certificates, security deposits, refunds, credit memos, unpaid wages, unused airline
tickets, and unidentified remittances;
(c) stocks and other intangible ownership interests in business
associations;
(d) money deposited to redeem stocks, bonds, coupons, and other
securities or to make distributions;
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(e) amounts due and payable under the terms of insurance policies;
and
(f) amounts distributable from a trust or custodial fund established
under a plan to provide health, welfare, pension, vacation, severance,
retirement, death, stock purchase, profit sharing, employee savings,
supplemental unemployment insurance, or similar benefits.
(3) "Tangible property" means all property that is not intangible property.
History: C. 1953, 77-24-1, enacted by L.
1992, ch. 10, § 1.
Repeals and Reenactments.
- Laws
1992, ch. 10, § 1 repeals former § 77-24-1, as

enacted by L. 1980, ch. 15, § 2, concerning the
records required for property received by peace
officers, and enacts the present section, effective April 27, 1992.

COLLATERAL REFERENCES
Key Numbers. - Criminal Lawe-> 1221.

77-24-1.5.

Safekeeping by officer pending
:Records required.

disposition

-

Each peace officer shall:
(1) hold custodial property in safe custody:
(a) until it is received into evidence; or
(b) if it is not used as evidence, until it can be disposed of as
provided in this chapter; and
(2) maintain a proper record of the custodial property that identifies:
(a) the owner of the custodial property, if known; and
(b) the case for which it was taken or received and is being held.
History: C. 1953, 77-24-1.5, enacted by L.
1992, ch. 10, § 2.
Effective Dates. - Laws 1992, ch. 10 be-

77-24-2.

came effective on April 27, 1992, pursuant to
Utah Const., Art. VI, Sec. 25.

Return of property
Procedure.

not needed

as evidence

Custodial property which is not needed as evidence shall be returned to the
owner if he may lawfully possess it. When the peace officer or the agency by
which he is employed becomes aware that the property is not needed as
evidence, the prosecuting attorney shall be so advised, giving a description and
details of ownership. When the prosecuting attorney, by such notice or
otherwise, becomes aware that the property is not needed as evidence, he shall
give written notice to the owner. Upon proof of ownership and oflawfulness of
possession satisfactory to the prosecuting attorney, the prosecuting attorney
shall give the owner written authorization which shall entitle the owner to
receive the property from the person having custody of it. When custodial
property is received in evidence, it shall be retained by the clerk of the court
last receiving it or shall be returned by him to the custody of the peace officer
until all direct appeals and retrials are final, at which time the property shall
be returned in accordance with this section. In the event that the prosecuting
attorney considers it necessary to retain control over the evidence, in antici708
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pation of possible collateral attacks upon the judgment or of use in some
potential prosecution, he may decline to authorize return.
History: C. 1953, 77-24-2, enacted by L.
1980,ch. 15,§ 2; 1992,ch. 10, § 3.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, substituted "cus-

todial property" for "property so obtained" in
the first and fifth sentences and inserted "as
evidence" in the second and third sentences.

NOTES TO DECISIONS
may not be used to effect a forfeiture. State v.
Davis, 769 P.2d 840 (Utah Ct. App. 1989).

ANALYSIS

Civil proceeding.
Not forfeiture statute.
Purpose.
Return.
Civil proceeding.
Determination of the ownership of property
seized from an individual pursuant to this
section was essentially civil in nature, and thus
the individual was, in spite of his indigency, not
entitled to either representation or preparation
of a transcript at state expense. State v. Davis,
769 P.2d 840 (Utah Ct. App. 1989).
Not forfeiture statute.
This section is not a forfeiture statute and

Purpose.
This section was designed merely to guide
prosecutors in disposing of property taken as
evidence. State v. Davis, 769 P.2d 840 (Utah Ct.
App. 1989).
Return.
Individual, from whose person cash had been
seized at the time of his arrest for forgery, was
entitled to return of the money after the
charges against him had been dismissed. State
v. Davis, 769 P.2d 840 (Utah Ct. App. 1989).

COLLATERAL REFERENCES
Key Numbers. - Criminal Law

<S=>1221.

77-24-3. Receipt from owner of returned property.
Whenever property is returned to the owner, a receipt shall be taken from
him listing in detail the property returned. The receipt shall be retained as a
permanent record in the.files of the agency involved or the court where the case
is finally resolved.
History: C. 1953, 77-24-3, enacted by L.
1980, ch. 15, § 2.
COLLATERAL REFERENCES
Key Numbers. - Criminal Law

77-24-4.

<S=>1221.

Sale of unclaimed
proceeds.

property

-

Disposition

of

(1) As used in this section, "public interest use" includes:
(a) use by a government agency; and
(b) donation to a bona fide charity.
(2) If the custodial property is not claimed by the owner before the
expiration of three months from the receipt of notice, or if the owner is
unknown and no claim of ownership has been made, the agency having
possession of the custodial property may either:
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(a) appropriate the property for public interest use as provided in
Subsection (3); or
(b) sell the property at public auction, as provided by law and appropriate the proceeds of the sale to its own use.
(3) Before appropriating the custodial property for public interest use, the
agency having possession of the property shall obtain from the legislative body
of its jurisdiction:
(a) permission to appropriate the property; and
(b) the designation and approval of the public interest use of the
property.
History: C. 1953, 77-24-4, enacted by L.
1980,ch.15,§ 2;1986,ch.131,§
1;1987,ch.
92, § 155; 1992, ch. 10, § 4.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, added Subsections (1), (2)(a), and (3); added the Subsection
(2) and (2)(b) designations; deleted "clerk or
peace officer or the" before "agency" and substi-

tuted "may either" for "shall" in the introductory language in Subsection (2); rewrote the
language comprising Subsection (2)(b) to such
an extent that a detailed analysis is impracticable; and made stylistic changes.
Cross-References. - Execution sale, Rules
of Civil Procedure, Rule 69.

COLLATERAL REFERENCES
Key Numbers. - Criminal Law<,;=,1221.

77-24-5.

Property
ceipts.

seized from person -

Duplicate

re-

When tangible or intangible property is seized with or without a warrant,
the peace officer seizing it shall at the time deliver a receipt to the person from
whom it is taken and file a duplicate in the office of the agency employing the
officer. If the custody of the property is transferred to another police agency or
the property is placed in evidertce, a copy of the receipt shall accompany it until
disposition of the property is made in accordance with applicable law.
History: C. 1953, 77-24-5, enacted by L.
1980, ch. 15, § 2; 1992, ch. 10, § 5.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, substituted "tangible or intangible property" for "money or
other property" in the first sentence and substi-

tuted "applicable law''for "the provisions of this
chapter" in the second sentence.
Cross-References. - Receipt for property
taken on search warrant, § 77-23-206.
Weapons taken from arrested person, § 777-9.

COLLATERAL REFERENCES
C.J.S. - 6A C.J.S. Arrest § 72.
Key Numbers. - Arrest <,;=,71.

CHAPTER24a
UNCLAIMED PERSONAL PROPERTY
Section
77-24a-l.
77-24a-2.
77-24a-3.

Definitions.
Disposition by police agency.
Statement of finder.

Section
77-24a-4.
77-24a-5.
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77-24a-1.

77-24a-3

Definitions.

AB used in this chapter:
(1) "Intangible property'' includes:
(a) money, checks, drafts, deposits, interest, dividends, and income;
(b) credit balances, customer overpayments, gift certificates, security deposits, refunds, credit memos, unpaid wages, unused airline
tickets, and unidentified remittances;
(c) stocks and other intangible ownership interests in business
associations;
(d) money deposited to redeem stocks, bonds, coupons, and other
securities or to make distributions;
(e) amounts due and payable under the terms of insurance policies;
and
(f) amounts distributable from a trust or custodial fund established
under a plari to provide health, welfare, pension, vacation, severance,
retirement, death, stock purchase, profit sharing, employee savings,
supplemental unemployment insurance, or similar benefits.
(2) "Tangible property" means all property that is not intangible property.
(3) (a) "Unclaimed property" means tangible property that comes into
the possession of a peace officer or law enforcement agency:
(i) that remains unclaimed by any person identifying himself
as the owner of the tangible property; or
(ii) for which no owner can be found after a reasonable and
diligent search.
(b) ''Unclaimed property" includes tangible property coming into
the possession of the law enforcement agency as evidence or by
delivery from persons claiming to have found the property.
(c) "Unclaimed property" does not include tangible property governed by Title 77, Chapter 24.
History: C. 1953, 77-24a-1, enacted by L.
1992, ch. 10, § 6.
- Laws
Repeals and Reenactments.
1992, ch. 10, § 6 repeals former§ 77-24a-l, as

77-24a-2.

Disposition

enacted by L. 1986, ch. 131, § 2, defining "unclaimed property," and enacts the present section, effective April 27, 1992.

by police agency.

All unclaimed property coming into the possession of a peace officer or law
enforcement agency shall be turned over to, held, and disposed of only by the
local law enforcement agency whose authority extends to the area where the
item was found.
History: C. 1953, 77-24a-2, enacted by L.
1986, ch. 131, § 2.

77-24a-3.

Statement of finder.

A person finding unclaimed property and delivering it to a local law
enforcement agency shall sign a statement included in a form provided by the
agency, stating how the property came into his possession, including the time,
date, and place, and stating that he does not know who the owner of the
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property is, that the property was not to his knowledge stolen, that his
possession of it is not unlawful, and providing any information he is aware of
which could lead to a determination of the owner. Other information may be
requested by the agency receiving the item, as necessary.
History: C. 1953, 77-24a-3, enacted by L.
1986, ch. 131, § 2.

77-24a-4.

Locating owner.

The local law enforcement agency shall take reasonable steps to determine
the identity and location of the owner, and notify him that the property is in
custody. The owner may obtain the property only by making identification of
himself and of the property, and paying any costs incurred by the agency,
including costs for advertising or storage.
History: C. 1953, 77-24a-4, enacted by L.
1986, ch. 131, § 2.

77-24a-5.

Disposition

- Unclaimed property.

(1) (a) If the owner of any unclaimed property cannot be determined or
notified, or if he is determined and notified and fails to appear and claim
the property after three months of its receipt by the local law enforcement
agency, the agency shall:
(i) publish at least one notice of the intent to dispose of the
unclaimed property in a newspaper of general circulation within the
county; and
(ii) post a similar notice in a public place designated for notice
within the law enforcement agency.
(b) The notice shall:
(i) give a general description of the item; and
(ii) the date of intended disposition.
(c) The agency may not dispose of the unclaimed property until at least
eight days after the date of publication and posting.
(2) (a) If no claim is made for the unclaimed property within nine days of
publication and posting, the agency shall notify the person who turned the
property over to the local law enforcement agency, if it was turned over by
a person under Section 77-24a-3.
(b) Except as provided in Subsection (4), if that person has complied
with the provisions of this chapter, he may take the unclaimed property if
he:
(i) pays the costs incurred for advertising and storage; and
(ii) signs a receipt for the item.
(3) If the person who found the unclaimed property fails to take the property
under the provisions of this chapter, the agency shall dispose of that property
and any other property that is not claimed under this chapter as provided by
Section 77-24-4.
(4) Any person employed by a law enforcement agency who finds tangible
property may not claim or receive property under this section.
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History: C. 1958, 77-24a-5, enacted by L.
1986, ch. 131, § 2; 1992, ch. 10, § 7.
Amendment Notes. - The 1992 amendment, effective April 27, 1992, subdivided subsection (1); added the subsection designations
in Subsection (2)(b); deleted former Subsection

77-25-5

(2)(b), adding similar provisions as new Subsection (4) but deleting "or any other governmental
agency or its employees" as prohibited from
making claims; and made stylistic changes
throughout the section.

CHAPTER25
JUSTICE COURTS
Section
77-25-1.
77-25-2.

77-25-1.

Repealed.
Venue of prosecution by information.

Repealed.

Repeals. - Laws 1994, ch. 218, § 8 repeals
§ 77-25-1, as last amended by Laws 1990, ch.
59, § 48, relating to the territoral jurisdiction

77-25-2.

77-25-3 to 77-25-5. Repealed.

of justice courts, effective May 2, 1994. For
present comparable provisions, see§ 78-5-103.

Venue of prosecution

by information.

Any prosecution by information, except in the case of a felony or class A
misdemeanor, shall be commenced before a magistrate in the precinct of the
county or municipality where the offense was alleged to have been committed,
except as otherwise provided by law.
History: C. 1958, 77-25-2, enacted by L.
1980, ch. 15, § 2.
COLLATERAL REFERENCES
Key Numbers. - Criminal Law e=o252(2).

77-25-3 to 77-25-5.

Repealed.

Repeals. - Laws 1994, ch. 218, § 8 repeals
§§ 77-25-3 to 77-25-5, as enacted by Laws
1980, ch. 15, § 2 and as last amended by Laws
1990, ch. 59, §§ 29 and 30, relating to the
venue of offenses at state weigh stations, the

disposition of fines and forfeitures collected by
a justice court, and appointment of deputy
constables, effective May 2, 1994. For present
comparable provisions on the disposition of
fines and forfeitures, see§ 78-5-116.
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